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Bankers are frequently prompted to ask 
Dealing with Executors a i" 
Gant than ttt. the question whether they may with 
safety permit a customer to deposit in 
his individual account a check, which is payable to him as execu- 
tor, administrator, agent, or in some other representative capac- 
ity. For the most part the cases in which this question has come 
up hold, that the bank does not subject itself to any liability in 
permitting deposits of this kind, in the event that the depositor with- 
draws the trust fund and applies it to his own personaluse. This is a rule, 
however, which banks often get into trouble through following. When 
the beneficial owner of such a fund discovers that the executor, or other 
person occupying a position of trust, has misappropriated the money, 
he is more than likely to commence an action against the bank which 
permitted the executor, or other person to deposit such funds in his 
individual name. And, even if the bank is not held liable, it is subjected 
to the trouble and expense of defending the suit. In at least two of the 
states, Mississippi and Tennessee, it has been expressly held that a bank 
which permits a guardian, or other trustee, to deposit trust funds in his 
individual account, is liable to the beneficiary of the trust, if the trustee 
withdraws the money and devotes it to his own use. 

In New York, the Appellate Division of the Supreme Court has re 
cently handed down its opinion in the case of Bischoff v. The Yorkville 
Bank, the effect of which is to hold banks responsible in circumstances 
such as those set forth above. It is a decision, which commands the 
attention of every banker, particularly those of New York State. The 
opinion of the court as well as a dissenting opinion written by Judge 
Scott will be found among the legal decisions published in this issue. 

A brief recital of the facts is essential to an understanding of the theory 
upon which the bank is made responsible in this case. It appeared, 
that one Poggenburg, who was the executor of the Schneider estate, 
opened an account in a bank in New York City in his name as executor, 
in which were deposited the funds belonging to the estate. Ten days 
after opening this account, he began to draw checks against it, made 
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payable to the order of the defendant bank, which he deposited in that 
bank to the credit of his personal account. The checks which he drew 
in this manner and deposited in the defendant bank aggregated a sum 
exceeding $13,000. He also deposited in his personal account in the 
defendant bank checks belonging to him individually, but to a much 
smaller amount. With the exception of a few sums which he paid out 
on account of the estate, he used all of the money, thus drawn from the 
estate account and deposited in the defendant bank, for his own purposes. 

In an action brought on behalf of the estate against the defendant 
bank, it was held that the defendant was liable to the estate for all the 
money misappropriated in this manner by the executor, the sums which 
he drew out on checks, payable to other persons, as well as the sums which 
he paid to the defendant bank in settlement of his indebtedness to that 
bank. 

The court decided that the form of the checks which the executor drew 
against his executor account and deposited in the defendant bank was 
notice to the bank that Poggenburg was depositing in his personal ac- 
count funds belonging to the estate and that he was using money en- 
trusted to him as executor for his personal advantage. ‘‘Had the bank 
then made an investigation,’’ said the court, ‘‘ the real situation would 
have been disclosed and the loss sustained by the estate prevented. The 
bank being in possession of certain information, was chargeable with a 
knowledge of all facts which an inquiry suggested by such information 
would have disclosed.”” On this theory the defendant bank was held 
liable for the entire amount misappropriated by the executor. 

In so far as the bank permitted the executor to pay his personal in- 
debtedness to it with checks drawn against an account which the bank 
knew consisted of estate funds, there can be no doubt as to the liability 
of the bank. The bank may have had reasons, which seemed sufficient 
to justify it in believing that the executor was authorized to use the 
estate funds in this manner. For instance, it may have believed that the 
executor had deposited enough of his own funds in the account to pay his 
obligation to the bank. But this could not in any way affect its lia- 
bility. Having received notice that most of the funds on deposit did 
not belong to the depositor personally, the bank was bound to make 
proper inquiry before allowing the depositor to use any of the funds in 
payment of his personal debt to the bank. 

But this case stands for the further proposition, that the bank is liable 
to the estate for such money as the executor drew out on checks payable 
to other parties, which checks were delivered in payment of the executor’s 
personal debts. Inso ar as the case makes this holding, it imposes 
extraordinary duties upon banks when dealing with executors. Where a 
bank has notice that a person is depositing trust funds in his personal 
account, the effect of this case is to render the bank absolutely liable to 
the beneficiary of the trust, in the event that the depositor withdraws 
and wrongfully appropriates the money. Of course, in this case the 
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checks from which the bank derived its notice, were drawn by the execu- 
tor and payable to the order of the bank, but there is no reason for be- 
lieving that the rule laid down would be confined to cases involving 
checks drawn in this particular form. If for instance, an executor should 
present for deposit to his personal account a check payable to his order 
as executor, the bank would have notice from the form of the check that 
the depositor was placing trust funds in his personal account and it would 
be lable in the same manner, in the event of misappropriation by the 
depositor, as was the bank in the Bischoff case. In fact, it has been held 
in a few instances that responsiblity does attach to the bank in a case 
of this kind. On the other hand, it has been held in a number of in- 
stances that a bank may without subjecting itself to liability, permit 
a customer to deposit to his personal credit a check, payable to him as 
executor or in some other fiduciary capacity. The Bischoff case, how- 
ever, lays down the rule in New York. 

It is difficult to see how liability in a case of this kind can be predicated 
upon the fact that the bank knows that an executor is depositing estate 
funds in his personal account. If the executor should deposit such funds 
in an account in his name as executor, it would be as simple for him to 
withdraw the money on checks, signed as executor and appropriate the 
proceeds as it would be to withdraw such funds from a personal account. 
Requiring the executor to deposit checks, payable to him in his representa- 
tive capacity, in an account so labelled is, therefore, no protection what- 
ever to the real owners of the fund held by the executor. The fact that 
an executor deposits estate funds in his personal account, does not neces- 
sarily mean that he intends to appropriate them to his own use, or other- 
wise deal dishonestly with them. Yet, under the Bischoff case, a bank 
which has notice of such a deposit is bound to assume that the depositor 
intends to divert the deposit to his own private uses. 

To be absolutely protected in cases of this kind, a bank must refuse to 
permit its customer to deposit in his personal account checks which are 
payable to him as guardian, agent, trustee, executor, etc. It must re- 
quire him to open an account indicating his representative capacity. 
This formality does not in any way tend to protect the funds. In fact, 
no rule which a bank can enforce, or system of bookkeeping, which it can 
devise, will protect deposits of this kind if the executor, or whatever he 
may be, decides to abuse his trust and decamp with the fund. The bank 
may fee] delicate about asking a customer, whose integrity it has no 
reason to suspect, to open a new account when he offers for deposit, 
a check payable to him as executor, trustee, etc. Yet this is just what 
the bank must do, at least in the State of New York, if it would be sure 
of avoiding liability. And it would be a good practice for banks in other 


states to adopt. If nothing else, it will help to keep them out of litiga- 
tion. 
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The ordinary effect of the certification 
of a check, at the instance of the payee 
or other holder, is to discharge the 
drawer and indorsers from liability and to substitute the responsibility 
of the bank in place thereof. The holder, by having the check certified, 
loses the right to sue the drawer or indorsers and acquires in its stead the 
right to enforce the check in an action against the bank. 

In the case of Baldinger & Kupferman Mfg. Co. v. Manufacturers- 
Citizens’ Trust Company, recently decided by the Supreme Court of 
New York and published among the decisions in this issue, a slightly 
different element was introduced into a situation of this kind. It ap- 
peared that the drawee bank had been instructed by the drawer to stop 
payment of the check. Through an error on the part of one of the officers 
of the bank, the check was certified when a request for certification was 
made by the holder. Before the check was presented for payment, how- 
ever, the bank discovered its error and payment was refused. In this 
action, which the payee thereupon instituted against the bank, it was 
held that the rules applicable to the ordinary case of certification did not 
apply to the situation presented. By reason of his having stopped pay- 
ment of the check the drawer remained liable on it and was not discharged 
by the holder’s act in having the check certified. And, inasmuch as it 
was not shown that there had been any change in circumstances, or in- 
jury to the holder of the check by reason of the refusal to pay, it was held 
that he could not enforce it against the drawee bank. In other words 
the holder was left in exactly the same position as if the check had been 
presented for payment instead of certification, and had been refused. 


Certification of Check 
after Payment Stopped. 
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In order to be a holder in due course 
of a negotiable instrument,one must 
take it without notice of any infirmity 
in the instrument. In order to constitute notice, it is not necessary 
that the purchaser of the paper have actual knowledge of the infirmity 
or defect; it is sufficient if the purchaser has knowledge of such facts, 
that his action in taking the instrument amounts to bad faith. This 
is the rule that was applied in the case of Metropolitan Discount Com- 
pany v. Fondren, recently decided by the Supreme Court of Arkansas 
and published among the legal decisions in this number. 

It appeared that the defendants, who were merchants, had purchased 
a bill of jewelry from the National Novelty Import Company, a corpora- 
tion engaged in the manufacture and sale of jewelry. By way of pay- . 
ment, the defendants accepted certain time drafts, drawn upon them and 
these drafts, the jewelry company discounted with the plaintiff. In an 
action thereafter brought by the plaintiff on the drafts, the defendants 
set up the defense that the jewelry was worthless and unsalable and that 
the plaintiff company was not an innocent purchaser of the drafts in 


Discounting Draft under 
Suspicious Circumstances. 
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question. It appeared that the jewelry company sold a large quantity 
of goods upon the same terms under which the jewelry involved in this 
case was sold to the defendant. It further appeared that most of the 
commercial paper received by the company in this manner was sold to the 
plaintiff and that the two companies had been’ doing business in that way 
for several years. It seems that it was a feature of the business to turn 
loose all commercial paper as fast as it was turned in, selling it to those 
who were engaged in the purchase of such paper. On behalf of the 
defendants, it was shown that the jewelry company was in the habit 
of selling worthless jewelry, which the purchasers could not be forced 
to pay for and in selling the paper representing the purchase price to 
other concerns. It was also brought out that the plaintiff's manager 
was quite familiar with the methods pursued by the jewelry company in 
the conduct of its business. Under these circumstances, it was held that 
the evidence was sufficient to support a finding by the jury that the 
plaintiff was not an innocent purchaser of the drafts and it was accordingly 
held that the plaintiff could not recover thereon. 


pa For obvious reasons bankers are probably 
in Banker’sLetters. Called upon more frequently than any other 
class to express an opinion as to the financial 
standing and business integrity of others. When the banker, who is asked 
to pass upon the honesty or pecuniary responsibility of some person, finds 
that he can not give that person an absolutely clean bill of health, he 
should exercise extreme care in phrasing hisremarks. Noletter, which 
leaves the banker’s pen, calls for more strict adherence to fact, or greater 
accuracy of expression, than the letter which he sends forth in answer to 
such an inquiry. While letters written under such circumstances are 
usually confidential, nevertheless, they occasionally turn up in the form 
of an action for damages based on libel. 
In this issue, among the decisions pub. 
lished, is a recent one by the Supreme 
Court of Minnesota, Froslee v. Bank, involving an action against a bank to 
recover damages for libellous statements concerning the plaintiff, uttered 
by the defendant bank. It seems that, in answer to an inquiry as to the 
‘“‘ promptness, integrity, habits, ability and financial strength ”’ of the 
plaintiff, from one who was entitled to make such inquiry, the bank re- 
turned a letter containing the following statements: 


Recent Minnesota Decision. 


‘“‘ Habits varying according to association. Financially weak and is in 
the habit of borrowing from farmers whenever he can get it and all he 
can get. His credit at the above bank was shut off last June. Has 
little or no exempt property and is a kicker and a political crank.” 

It was determined by the court that the evidence was insufficient to 
show that the plaintiff was “‘ financially weak.’’ It appeared that he did 
borrow from farmers but it also appeared that he had either repaid his 
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loans or was carrying them on terms satisfactory to the lenders. The 
truth of the statement that the plaintiff’s credit at the defendant bank 
“was shut off last June” was disputed. There was room for the jury 
to find that this statement was unture. In other words it was established 
to the satisfaction of the court that the essential statements contained 
in this communication were not based upon fact. It was held, there- 
fore, that the plaintiff was entitled to maintain his action and he was 
permitted to recover damages in the sum of $500. 


All business men and bankers in particular 
should understand the elementary princi- 
ples of the law of libel and slander. It is extremely easy for any person, 
even though acting with the best of intentions, to involve himself in 
liability for damages in an action of this kind. He is less liable todo so 
if he has in mind the underlying rules of this branch of the law. 

In the first place, slander refers to'spoken defamatory words, while the 
term libel has reference to information conveyed by means of writing, 
pictures or signs. There are certain other distinctions between slander, 
and libel, but they are not essential to the purposes of the present dis- 
cussion. 

It is a general rule, in all civil actions for libel or slander, that the truth 
of the statements complained of is a complete defense. The person, 
therefore, who speaks of another from actual knowledge in unpleasant 
terms, is not ordinarily subject to an action for libel or slander, no mat- 
ter under what circumstances his utterances are made. It is not always 
a defense, however, for the defendant in a libel suit to show that, in 
speaking or writing certain defamatory words, he was merely giving 
expression to a rumor, which had been given general credence, or that 
he believed in good faith the truth of the statements made by him. 


Elementary Rules of Libel. 


In the law of libel and slander, defamatory 
words are divided into two classes with 
reference to the seriousness of the charge 
which they impute. Certain words are said to be actionable “ per 
se,’ that is, they are actionable in themselves without proof that 
the person libelled- has suffered any actual damages as a result 
of their utterance. In such cases, the law will presume that 
actual damage has been sustained. In general, it may be said 
that damages may be recovered without establishing that any actual 
damage was suffered, where the words in question impute a crime, or 
contagious disorder or effect a person in his trade or calling. In most 
other cases special damage must be alleged and proved or nothing can be 
collected. 

To fasely call a man a perjurer or a thief, or to say of him, ‘I believe 
he burned the barn,”” imputes a crime and is libellous per se. The 
maligned party may recover damages without showing that any special 
damage actually resulted from the defamatory words. To say of a 


Words Libellous in 
Themselves. 
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merchant, or trader, ‘‘ he is unable to pay his debts,”’ or ‘“‘ he beat me out 
of” a sum of money, or “‘ he keeps false books "’; to say of a physician, 
‘“‘ many have perished for want of his skill "’; to say of an attorney, “ he 
has no more law than a goose "’; to say of a schoolmaster, “ put not your 
son to him, for he will come away as very a dunce as he went ’’; all of 
these affect the party referred to in his vocation or calling and they are, 
therefore, libellous per se. But it is not libellous per se to call one a 
kicker or a crank, not to say that he is a cheat or a rogue, and no lia- 
bility can be enforced without proving that special damages resulted 
therefrom, or showing that the words referred to his trade or profession 
and affected him therein. 


There is also a rule in the law of libel and 

slander to the effect that certain statements 
are privileged, by reason of the circumstances under which they are 
made. Privileged statements are divided into two classes, absolute and 
qualified. The class of statements absolutely privileged is comparatively 
narrow, being confined to defamatory words published in the course of 
legislative or judicial proceedings and acts done in the exercise of naval 
or military authority. No action can be based upon such words, even 
though they are spoken falsely and with intentional malice. 

The qualified privilege covers statements issued by mercantile agencies, 
fair and accurate reports of judicial or legislative proceedings and state- 
ments between persons who bear a confidential relation to each other 
or who have a common business interest. In general, statements by 
bankers as to the honesty or integrity of a person, to one who has a 
proper interest in making the inquiry, come within the class of qualified 
privilege. In cases where the matter is qualifiedly privileged, the al- 
leged injured party cannot recover damages for libel or slander, unless 
he shows that the defamatory words were written or spoken with ex- 
press malice, that is, that they were uttered with knowledge of their 
falsity and with intent to injure. The rule in cases where the matter 
is not privileged is that malice is presumed from the mere falsity of the 
statements. 

The case of Richie v. Arnold, 79 Ill. App. 406 is an instance of a 
qualifiedly privileged communication by a banker. In that case, it was 
held that a statement made by a country banker to a mercantile house 
in a city, with reference to the pecuniary responsibility of a customer 
of the house, whose note had been sent to the banker for collection, was 
privileged and that, in order to maintain an action for libel, it was es- 
sential that express malice on the part of the banker be shown; malice 
could not be inferred in such a case from the mere falsity of the state- 
ment. 

It appeared that the defendant was engaged in the banking business 
at Colfax, Ill. A note signed by the plaintiff had been sent to the defend- 
ant banker forcollection. The attorney for the mercantile house, to which 


Privileged Statements. 
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loans or was carrying them on terms satisfactory to the lenders. The 
truth of the statement that the plaintiff's credit at the defendant bank 
‘was shut off last June ’’ was disputed. There was room for the jury 
to find that this statement was unture. In other words it was established 
to the satisfaction of the court that the essential statements contained 
in this communication were not based upon fact’ It was held, there- 
fore, that the plaintiff was entitled to maintain his action and he was 
permitted to recover damages in the sum of $500. 


All business men and bankers in particular 
should understand the elementary princi- 
ples of the law of libel and slander. It is extremely easy for any person, 
even though acting with the best of intentions, to involve himself in 
liability for damages in an action of this kind. He is less liable todo so 
if he has in mind the underlying rules of this branch of the law. 

In the first place, slander refers to spoken defamatory words, while the 
term libel has reference to information conveyed by means of writing, 
pictures or signs. There are certain other distinctions between slander, 
and libel, but they are not essential to the purposes of the present dis- 
cussion. 

It is a general rule, in all civil actions for libel or slander, that the truth 
of the statements complained of is a complete defense. The person, 
therefore, who speaks of another from actual knowledge in unpleasant 
terms, is not ordinarily subject to an action for libel or slander, no mat- 
ter under what circumstances his utterances are made. It is not always 
a defense, however, for the defendant in a libel suit to show that, in 
speaking or writing certain defamatory words, he was merely giving 
expression to a rumor, which had been given general credence, or that 
he believed in good faith the truth of the statements made by him. 


Elementary Rules of Libel. 


In the law of libel and slander, defamatory 
words are divided into two classes with 
reference to the seriousness of the charge 
which they impute. Certain words are said to be actionable “ per 
se,’ that is, they are actionable in themselves without proof that 
the person libelled has suffered any actual damages as a result 
of their utterance. In such cases, the law will presume that 
actual damage has been sustained. In general, it may be said 
that damages may be recovered without establishing that any actual 
damage was suffered, where the words in question impute a crime, or 
contagious disorder or effect a person in his trade or calling. In most 
other cases special damage must be alleged and proved or nothing can be 
collected. 

To fasely call a man a perjurer or a thief, or to say of him, “ I believe 
he burned the barn,’’ imputes a crime and is libellous per se. The 
maligned party may recover damages without showing that any special 
damage actually resulted from the defamatory words. To say of a 
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merchant, or trader, “‘ he is unable to pay his debts,” or “‘ he beat me out 
of ’’ a sum of money, or “ he keeps false books ’’; to say of a physician, 
‘“‘ many have perished for want of his skill ’’; to say of an attorney, “ he 
has no more law than a goose ’’; to say of a schoolmaster, ‘‘ put not your 
son to him, for he will come away as very a dunce as he went ”’; all of 
these affect the party referred to in his vocation or calling and they are, 
therefore, libellous per se. But it is not libellous per se to call one a 
kicker or a crank, not to say that he is a cheat or a rogue, and no lia- 
bility can be enforced without proving that special damages resulted 
therefrom, or showing that the words referred to his trade or profession 
and affected him therein. 

There is also a rule in the law of libel and 
Privileged Statements. . 

slander to the effect that certain statements 
are privileged, by reason of the circumstances under which they are 
made. Privileged statements are divided into two classes, absolute and 
qualified. The class of statements absolutely privileged is comparatively 
narrow, being confined to defamatory words published in the course of 
legislative or judicial proceedings and acts done in the exercise of naval 
or military authority. No action can be based upon such words, even 
though they are spoken falsely and with intentional malice. 

The qualified privilege covers statements issued by mercantile agencies, 
fair and accurate reports of judicial or legislative proceedings and state- 
ments between persons who bear a confidential relation to each other 
or who have a common business interest. In general, statements by 
bankers as to the honesty or integrity of a person, to one who has a 
proper interest in making the inquiry, come within the class of qualified 
privilege. In cases where the matter is qualifiedly privileged, the al- 
leged injured party cannot recover damages for libel or slander, unless 
he shows that the defamatory words were written or spoken with ex- 
press malice, that is, that they were uttered with knowledge of their 
falsity and with intent to injure. The rule in cases where the matter 
is not privileged is that malice is presumed from the mere falsity of the 
statements. 

The case of Richie v. Arnold, 79 Ill. App. 406 is an instance of a 
qualifiedly privileged communication by a banker. In that case, it was 
held that a statement made by a country banker to a mercantile house 
in a city, with reference to the pecuniary responsibility of a customer 
of the house, whose note had been sent to the banker for collection, was 
privileged and that, in order to maintain an action for libel, it was es- 
sential that express malice on the part of the banker be shown; malice 
could not be inferred in such a case from the mere falsity of the state- 
ment. 

It appeared that the defendant was engaged in the banking business 
at Colfax, Ill. A note signed by the plaintiff had been sent to the defend- 
ant banker forcollection. The attorney for the mercantile house, to which 
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the note was payable, applied to the defendant for information as to the 
plaintiff’s solvency. The defendant answered that nothing could be 
collected from the plaintiff, that it was a question with the people of the 
community whether he was worth anything and that the banks in the 
defendant's locality were alldownonhim. ‘ Weare clearly of opinion,” 
said the court, ‘that the statement made by appellee (the banker) 
to the attorney of the Risser Company, (payee) was a privileged com- 
munication. To render it slanderous, therefore, it should appear that 
it was uttered in malice. Where a communication is privileged, before 
the party concerning whom it is made can maintain an action for slander, 
he must show that it was made maliciously by the defendant.” 

The distinction between this case and the Minnesota decision, referred 
to above, lies in the fact that in the latter case it was sufficiently estab- 
lished that the defendant knew that the statements complained of were 
not based upon fact. 

The above rules of the law of libel and slander are stated in a general 
way, omitting various exceptions and minor rules and are not to be taken 
as a complete guide to the law. They are set forth merely for the pur- 
pose of showing how essential it is to exercise care in making statements 
passing upon the honesty, integrity and financial responsibility of others. 

When a banker receives a request for information of this sort, he should, 
in answering it, use every endeavor to assure himself that he is speaking 
the facts and he should confine himself to those facts. There is fre- 
quently a temptation to give oneself a loose rein in matters of this kind 
and to set forth one’s own conclusions. This should be avoided. The 
statement should contain merely the facts, of the truth of which the 
writer or speaker is convinced and he should leave the matter of drawing 
conclusions entirely to the party addressed. 
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Section 1lk of the Federal Reserve Act 
Federal Reserve a 

atts Geennn That authorizing the Federal Reserve Board to 
Powers to grant certain trust company powers by 
National Banks special permit to national banks has been 
Unconstitutional. held unconstitutional by the Supreme Court 
of Illinois in the recent case of People ex rel First National Bank of 
Joliet v. Brady. The opinion of the court is printed in full in this 

issue beginning on page 120. 

Section 11k, the constitutionality of which was passed upon by 
the court in this decision reads as follows: ‘‘ The Federal Reserve 
Board shall be authorized and empowered * * * to grant by 
special permit to national banks applying therefor, when not in con- 
travention of state or local law, the right to act as trustee, executor, 
administrator or registrar of stocks and bonds under such rules and 
regulations as the said board may prescribe.” 
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Upon the application of the First National Bank, the Federal Re- 
serve Board issued a permit to act as trustee, executor, administrator, 
or registrar of stocks and bonds. Thereafter the bank applied to the 
auditor of public accounts for a certificate of authority to act under 
what is generally denominated the Trust Act of the State of Illinois. 
This being refused, the bank filed a petition for a writ of mandamus 
commanding the auditor forthwith to issue a certificate of qualification. 
Three reasons were as signed in justification of the auditor’s refusal 
to issue the certificate; (1) That section 11k of the Federal Reserve 
Act is a delegation of legislative power by Congress to the Federal 
Reserve Board, in violation of the Constitution of the United States, 
and is for that reason void; (2) that it is unconstitutional and void 
for want of power in Congress to grant such a franchise to a national 
corporation; (3) that to permit national banks to act as trustees, 
executors, administrators, or registrars of stocks and bonds in Illinois 
would be in contravention of the laws of Illinois. 

Taking up the first proposition, the court decided that section 11k 
was not a delegation of legislative power by Congress to the Federal 
Reserve Board in violation of the Constitution. Congress cannot 
delegate powers strictly and exclusively legislative in their nature to 
administrative or other officials. On the other hand, Congress may 
by general law confer upon another branch of the government the duty, 
not of legislation, but of execution, and the further duty of determin- 
ing the application of legislation to particular cases and formulating 
rules for its exercise. 

On this point the court said: ‘‘ A national bank, upon becoming a 
member bank of a Federal reserve bank, is by the provisions of sec- 
tion 11k entitled to a permit to act as trustee, etc., on application to 
the Federal Reserve Board, provided the grant of such permit would 
not be ‘in contravention of state or local law.’ In our opinion Congress, 
by the passage of the Federal Reserve Act purported to authorize 
such national banks as complied with and were entitled to the pro- 
visions of the act. The legislation granting the power was that of 
Congress; the decision as to what banks the legislation was applicable 
was delegated to the Federal Reserve Board. * * * While it is 
difficult to define the line which separates legislative power to make 
laws from administrative authority to make regulations or apply the 
legislative provisions, we think in the act here involved no legislative 
power was attempted to be delegated to the Federal Reserve Board, 
but the authority conferred upon it was purely administrative.” 

On the second proposition the court decided that section 11k is 
unconstitutional for the reason that Congress has no power to grant 
such privileges to a national corporation. Under the Constitution, 
the federal government is one of enumerated powers and those 
powers not delegated to the United States nor prohibited to the states 
by the Constitution are reserved to the states respectively, or to the 
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people: Section 8 of article 1 of the Constitution authorizes Congress 
“to make all laws which shall be necessary and proper for carrying into 
execution the foregoing (enumerated) powers, and all other powers 
vested by this Constitution in the government of the United States, 
or in any department or officer thereof.’ 

Under this provision it has been held that Congress may as a means 
to a legitimate end create corporations. And it has been held that 
a bank is a convenient, useful and essential instrument of the govern- 
ment in its fiscal operations and that this provision authorizes Congress 
to create such a corporation. Later when the National Bank Act 
came before the Supreme Court of the United States, the doctrine of 
the earlier cases, holding that Congress has power to incorporate a 
bank, was approved and applied to the national banks for the reason 
that these institutions are in the nature of governmental agencies and 
necessary for the carrying out of governmental functions. 

In refusing to carry this doctrine to the extent of holding that Con- 
gress is authorized to invest national banks with trust company powers, 
the court said: 

“Trust companies or corporations organized for the purpose of act- 
ing in trust capacities are very different from banking corporations. 
In some of the states a corporation may be authorized to do a bank- 
ing business, and also to act as trustee, executor, or administrator; 
but the two functions, when exercised by the same corporation, are 
kept separate and apart. In some states banks do not exercise the 
powers of trust companies, and in others trust companies do not exer- 
cise banking functions. Since Congress has no express or implied 
power to create trust companies to act as trustees, executors, or ad- 
ministrators, the nature and character of their business making them 
the creatures of the various states, Congress could only vest national 
banking corporations with such powers if they were reasonably neces- 
sary to the efficiency of such corporations for the purposes of their 
creation as governmental agencies. If Congress had deemed the 
exercise of trust powers by national banks necessary to the accomplish- 
ment of the governmental purposes for which they were created, i} 
would seem such power would have been granted expressly to all na- 
tional banks, as was the power to exercise certain banking functions 
granted by section 5136 of the federal statutes. The right of a national 
bank to act as trustee, etc., as conferred by the Federal Reserve Act, 
was made elective with the bank. This feature of the act would pre- 
clude the conclusion that Congress deemed it necessary, on any ground 
that national banks possess the power to act as trustees, executors, 
administrators, or registrars of stocks and bonds. If it had, it is evi- 
dent it would not have made the act elective and permissive. National 
banks, without the power to act as trustees, etc., have efficiently served 
the governmental purposes for which they were primarily created 
and it not being shown such added powers are now necessary to the 
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further success of such purposes, and we being of the opinion the powers 
attempted to be conferred by Congress belong strictly to the states 
we think the act, in so far as it attempted to confer such powers upon 
national banks, is unconstitutional and void.” 


The flame of resentment in the interior states 
and the near approach of the primaries 
caused the Western tour of President Wilson 
in defense of his military proposals. He was greeted by the usual throngs 
of people to see and hear the President of the United States at each 
station where he stopped. But he talked too little about the effective 
power of national instrumentalities of defense and too much about the 
dangers of war and liability of an unarmed country to-attack, which are 
not a present peril. Speaking of preparedness for war, he was quoted as 
saying: “‘ With all solemnity, I assure you there is not a day to be lost.” 
Again he declared that a “‘ navy impregnable to navies of the world is 
the first need of this country.”’ These and other expressions of this 
character impelled the New York Journal of Commerce to declare that 
such heated language “ is utterly out of place in the head of the Govern- 
ment of the United States.” 

On his return to Washington, elated by the great crowds who met him 
in each city where he spoke, the Journal of Commerce again warned 
against the belief that his policies were approved by the people. The 
editorial was unable to see valid reasons for the excited and somewhat 
arrogant tone of the speeches and commented that they “‘ seemed to be 
intended to create alarm for political effect.’’ 


The President’s 
Tour. 


Is the President in possession of information 
that has not reached the public, to the effect 
that we are about to be attacked by some foreign foe? What else could 
call forth such a remark as “ there is not a day tobe lost?” Are any of 
the nations now engaged in war in a position to attack us? Or is there 
a possibility of their being in such position within the near future? 
On the contrary each and all of them want our friendship as much as 
they want our products. We do not believe President Wilson would 
precipitate this country into war if there was any possible way to avoid 
it, but we do not quite understand this sudden alarm. 

He has kept us out of trouble with Mexico, although goaded and 
ridiculed by politicians and the jingo press, and we believe his intentions 
are to do the same with the other countries. 

The man who is today the most praised of all mankind in this country 
was ridiculed and blasphemed by politicians in the opposite party and by 
some in his own party, including ministers of the gospel; and silently 
taking the abuse, he went quietly on attending to his duties as he saw 
them. Today his name stands on the highest pinnacle of fame known to 
mankind, ‘‘ Abraham Lincoln.’”’ Why? because he was humane. 


Why This Alarm? 
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In the course of events, the naval experts 
have confirmed to the Naval Committees of 
Congress the assertion of Democratic floor leader Claude Kitchin that 
the Navy of this country is able to cope with any enemy that may come. 
They admitted that, upon completion of the warships now under con- 
struction, several thousand men will be needed. But it developed that 
68 vessels of war are building, some of which were authorized five years 
ago and that it would take five years more to complete all of them. No 
private shipyards are available. The navy yards are overtaxed now 
for want of facilities for the construction of ships. Hence the little 
interest displayed toward that part of the programme. 


Lieutenant General Nelson A. Miles, U. S. 
A., retired, is responsible for the puncture of 
the coalition programme. The old Indian 
fighter appeared before the Military committees of Congress on January 
3lst and February 8th and denounced the Garrison plan as ‘“‘ a very 
dangerous step toward centralization.’”” He declared that it ‘‘ would 
put a tremendous power into the hands of some future president.” He 
scoffed at the idea that an enemy might be able to land 400,000 troops 
on American shores, or to sweep the coast line; with a smaller force the 
attempt would risk annihilation. He held that an American army of 
150,000 would be ample for defense. It could be organized in skeleton 
form, capable of enlargement by-recruiting to 394,000 men without in- 
crease of the number of officers or regiments; it could be raised to 1,200,000 
men simply by conversion of regiments into divisions, etc. 

Gen. Miles rejected the plan of compulsory military service, saying 
‘“‘ Why try to Germanize the American people? You cannot Germanize 
American citizens.’”’ This was a counter to the exhortation of the 
ambitious ex-president at Philadelphia to take up German methods of 
efficiency under imperial example. Gen. Miles emphatically said that 
the alarmist orators and writers did not know what they were talking 
about in their warnings of possible disaster from invaders. 


Preparedness. 


Miles Fears 
Centralization. 


Speaker Champ Clark, supports the plans for a 
Clark and _ - : 
Kitchin. Federalized state militia, which refers only 
to an increase of appropriations, the change 
having been made some years ago. Inanintérview he repudiated any 
plan of bulling legislation through the House by main strength. He 
denounced the sensational stories of intention to demote the party floor 
leader, Representative Kitchin, as ‘‘ arrant nonsense,” and “‘ tomfoolery”’. 
He added that ‘“‘ nobody with sense enough to goin out of the rain proposes 
to remove him.” He continued: “‘ Claude Kitchin is one of the most bril- 
liant men in public life, and I believe he will discharge the duties of his 
important position faithfully and well.” 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


DEPOSITING CHECK REPRESENTING ESTATE 
FUNDS IN EXECUTOR’'S PERSONAL ACCOUNT. 


Bischoff v. Yorkville Bank, New York Supreme Court, Appellate Division, December 30, 1915, 
156 N. Y. Supp. 563. 


The executor of an estate, who kept an account in his name as executor in 
another bank, drew checks thereon, payable to the order of the defendant bank, 
which he deposited in his personal account in the defendant bank. He repaid 
loans made to him by the defendant with checks drawn against the account in 
the defendant bank and also drew checks against such account to pay personal 
obligations to other parties. It was held that the bank was charged with knowl- 
edge that the executor was making an unauthorized use of the funds of the estate 
and that the bank was responsible to the estate for the entire amount thus mis- 
appropriated by the executor. 


Appeal from Special Term, New York County. 

Action by Josephine Bischoff, as administratrix, against the York- 
ville Bank. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

Argued before INGRAHAM, P. J., and McLauGHuin, LAUGHLIN, 
Scott, and Dow.ine, J. J. 

McLaucuuin, J. I concur in the opinion of Mr. Justice Scott 
in so far as he holds that the defendant is liable for $2,765, the amount 
received by it in payment of loans made to Poggenburg, but I dissent 
from his conclusion in so far as he holds that the defendant is not 
liable for any further sum. I think the trial court was right in hold- 
ing the defendant liable for the aggregate amount of all the checks, 
and for that reason the judgment should be affirmed. Poggenburg, 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 30. 
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for a long time prior to the time he was appointed executor of the 
Schneider estate, had had a deposit account with the defendant. He 
was appointed executor on the 9th of March, 1908, and shortly there- 
after opened an account as such in the Bowery Bank. On April 24, 
1908, ten days after opening the account, he drew the first check there- 
on, which was for $500, made payable to the order of the defendant, 
which indorsed and placed the same to his personal account. The 
form of the check was notice to the defendant bank that Poggenburg 
was depositing in his personal account funds of the Schneider estate; 
that he was using money intrusted to him as an executor for his per- 
sonal advantage (Ward v. City Trust Co., 192 N. Y. 61, 84 N. E. 585; 
Hathaway v. County of Delaware, 185 N. Y. 368, 78 N. E. 153, 13 L. 
R. A. [N. S.] 273, 113 Am. St. Rep. 909; Niagara Woolen Co. v. Pacific 
Bank, 141 App. Div. 265, 126 N. Y. Supp. 890); and, had the bank 
then made an investigation, the real situation would have been dis- 
closed, and the loss sustained by the estate prevented. The bank, 
being in possession of certain information, was chargeable with a 
knowledge of all facts which an inquiry suggested by such informa- 
tion would have disclosed. Rochester & C. T. R. Co. v. Paviour, 
164 N. Y. 281, 58 N. E. 114, 52 L. R. A. 790. 

All of the checks in question save one were in the same form, viz., 
drawn directly to the order of the defendant, indorsed by it, and then 
placed to the credit of the personal account of Poggenburg. That 
the defendant knew, or ought to have known, that Poggenburg had no 
right to use the funds of the Schneider estate in the manner in which 
he was using them, is accentuated by the fact that almost from the 
first he commenced using such funds, or some part of them, to dis- 
charge a personal indebtedness to the defendant itself. 

Stress seems to be laid in the opinion of Mr. Justice Scott on the 
fact that, while the bank was bound to take notice from the form of 
the checks that the defendant was using trust funds to pay his personal 
obligation to the bank, it was not bound to take notice that he was 
using the funds when paying a personal obligation to other parties. 
I am unable to see the difference between the two cases. There is no 
difference in principle, as it seems to me, whether the bank knew Pog- 
genburg was applying trust property to pay his own indebtedness to 
it or to others, because the liability must be predicated in either case 
upon the fact that the bank knew, or had it made an inquiry, which 
it ought to have made, would have known, that the Schneider estate 
was being wrongfully deprived of its property. As I read the opinion 
in Havana Central R. R. Co. v. Knickerbocker Trust Co., 198 N. Y. 
422, 92 N. E. 12, L. R. A. 1915B, 720, a different rule has not been 
laid down. I cannot believe the court in that case intended to hold 
that where a bank knows, or from information which it has could 
easily ascertain, a depositor is mingling trust funds with his own, by 
having them credited to his personal account and thereafter using 
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them to discharge personal obligations other than to the bank itself, 
no liability attaches. 

I think the judgment is right, and should be affirmed, with costs. 
Order filed. 

INGRAHAM, P. J., and LauGHLIN and Dow1tinc, JJ., concur. 

Scott, J. (dissenting). This is an action by the administratrix 
with the will annexed of Josephine F. Schneider, deceased, to recover 
from the defendant a considerable sum of money received by it and 
diverted by the executor of the estate of said Schneider. In the year 
1908 Josephine F. Schneider died, leaving a last will and testament 
whereby she appointed one Henry F. W. Poggenburg her executor. 
He duly qualified and received the assets of the estate. He opened 
an account in the Bowery Bank, entitled ‘‘ Estate of Josephine F. 
Schneider, per H. F. W. Poggenburg, Executor.”” Soon after his ap- 
pointment as executor, he commenced to draw checks upon the Bow- 
ery Bank, which he deposited to a personal account which he had 
had for some years in the defendant bank. These checks in every 
instance, save one, were drawn directly to the order of the defend- 
ant, and were mailed to it, and were put to the executor’s personal 
account. In all there were 30 checks deposited, amounting in the 
aggregate to the sum of $13,329.04, during the period covered by these 
deposits. He also deposited personal checks to the same account in 
the defendant bank, but to a much smaller amount. All this money 
Poggenburg drew out of the defendant bank and used for his own 
purposes, except a few sums, which he appears to have used to make 
payments on account of the estate. He also used the money thus de- 
posited to pay loans made to him by said defendant and secured by 
his note to it. 

During the period of such withdrawals from the estate funds in 
the Bowery Bank, and the deposits theredf to the individual account 
of Poggenburg in the defendant bank, the defendant made several 
loans to Poggenburg, and payment of such loans to the extent of 
$2,765 was made from the moneys so deposited by Poggenburg with the 
defendant out of the estate funds. In 1914 Poggenburg was removed 
as executor and plaintiff appointed in his place. This action is now 
brought by the plaintiff to recover from the defendant the sums of 
money so received by it. It appears that Poggenburg began the draw- 
ing of the estate funds for his own benefit on April 24, 1908, ten days 
after opening his account with the Bowery Bank, by drawing a check 
for $500 and depositing the same with the defendant. For the mo- 
ment I leave aside the question as to the defendant's liability for the 
amounts paid to it for loans made to Poggenburg on his notes. 

It must be conceded, of course, that the manner in which the checks 
were drawn gave notice to defendant bank that Poggenburg was de- 
positing to his own personal account, funds of the Schneider estate. 
But that of itself is not, in my judgment, sufficient to charge the de- 
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fendant bank with liability for ail of the funds so deposited. It was 
not, in my opinion, chargeable with notice of the purposes to which 
the executor applied the money which he had deposited to his individ- 
ual account, except indeed so much thereof as was paid to the de- 
fendant direct. The executor was well within his rights, if he saw fit 
to do so, to deposit the estate funds in an account standing in his in- 
dividual name, and there would have been no obligation resting upon 
the depository bank in such a case to investigate, as to each check he 
might draw upon it, what disposition he made of the proceeds of that 
check. 

I am unable to distinguish this casein principle from that of Havana 
Central R. R. Co. v. Knickerbocker Trust Co., 198 N. Y. 422, 92 N. 
E. 12, L. R. A. 1915B, 720. In that case one Van Voorhis was the 
treasurer of plaintiff, and authorized to sign checks in its behalf to 
be used in its business. He drew, as such treasurer, three checks for 
large amounts to his own order, and, having indorsed them, he de- 
posited them to his personal account in the defendant trust company. 
The checks were duly paid, and Van Voorhis drew out the money 
and used it for his own purposes. An action was brought against 
the trust company to recover the amount of these checks, upon the 
ground that the very form of the checks, as in the present case, was 
notice to the trust company that Van Voorhis was using the corpora- 
tion funds for his own purposes. The Court of Appeals, recogniz- 
ing that the form of the checks were sufficient to give notice to the 
trust company that Van Voorhis was depositing to his own account 
checks of the railroad company drawn by him as treasurer, held that 
that fact, of itself, was not sufficient upon which to predicate a liability 
on the part of the trust company. It held that the only inquiry which 
the trust company was bound to make was as to whether or not Van 
Voorhis had the right to draw checks in the name of the railroad com- 
pany and whether his signature was genuine. Having so decided, 
the court said: 

“When the Central Trust Company, by paying these checks, de- 
clared to the Knickerbocker Trust Company that they were genuine 
obligations of the railroad corporation, which the treasurer had au- 
thority to draw, the Knickerbocker Trust Company was not obligated 
by law to make any further inquiry, but was authorized to deal with 
the proceeds of the checks as the individual property of the payee, 
and after it has turned over such proceeds to him it cannot be com- 
pelled to restore them to the Havana Central Railroad Company merely 


because the Central Trust Company ought to have withheld payment 
of the checks.” 


The depositor in that case, as in this, was using trust funds for the 
purpose of paying his own debts. In the present case there is ab- 
solutely nothing to show that the defendant bank had any notice or 
knowledge of the purposes to which the executor was devoting the 
money which he drew from his account with the bank. The case 
seems to me to be precisely the same as if Poggenburg had opened 
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an account in the defendant bank in his own name as executor, and 
then had drawn checks upon it to various persons. Under such cir- 
cumstances I do not: understand that any obligation would have rested 
upon the defendant bank to inquire as to the destination of such checks 
or as to the purposes to which they were applied. 

The circumstances that in the Havana Central Case only 3 checks 
seem to have been deposited, while in the present case some 30 checks 
were deposited with defendant, drawn upon the estate account in the 
Bowery Bank, does not, as it seems to me, affect the result, for the 
circumstances that so many of such checks were deposited with de- 
fendant, goes only to the question of notice, to it that there was being 
deposited in Poggenburg’s account with it funds belonging to an es- 
tate, and of such notice the evidence is ample in this case, as it was 
in the other one. 

This case is clearly distinguishable from those in which the trans- 
action itself afforded notice, not only that the depositor was using the 
funds of another, but also that he was diverting such funds. As was 
said in the Havana Central R. R. Case, supra: 

“The distinguishing feature between this case and the cases relied 
upon to support the judgment which has been entered herein is that in 
the cases cited. the form of the transaction was notice to the party 
receiving the check or other instrument that it was sought to be used 
to pay an individual debt out of the trust funds.” 

Such a case -was Ward v. City Trust Company, 192 N. Y. 61, 84 
N. E. 585, and Niagara Woolen Co. v. Pacific Bank, 141 App. Div. 
265, 126 N. Y. Supp. 890. I adhere to what I said in my dissenting 
opinion in the court in the Havana Central R. R. Case, 135 App. Div. 
at page 321, 119 N. Y. Supp. at page 1041, which was concurred in 
by Mr. Justice McLaughlin, and which was not disapproved by the 
Court of Appeals: 

“The utmost notice with which defendant was chargeable, by reason 
of the form of deposit, was that Van Voorhis, plaintiff’s treasurer, had 
deposited plaintiff’s money in his own name; that is to say, * * * 
that the account standing in the name of Van Voorhis as an individual 
was in fact the account of Van Voorhis as treasurer. If it had been 
such in form, the defendant would have subjected itself to no liability 
in paying out the money upon Van Voorhis’ check, and would have 
been under no obligation to inquire to whom or for what purpose it 
was being paid out. The rule of liability sought to be fastened upon 
defendant, which bore no contractual obligation to the plaintiff, is 
much more stringent than could be applied to plaintiff’s depository 
bank, for Van Voorhis might have drawn the money in cash without 
imposing any legal obligation of inquiry upon the depository bank, or 
could, without necessarily awakening suspicion, have drawn checks to 
the order of any one, except himself, even to pay his individual debts.” 


As to the money, however, which was drawn out of this account and 
paid directly to the defendant bank in liquidation of its loans to Pog- 
genburg personally, I think that the defendant must be held liable un- 
der the rule established by Ward v. City Trust Co., supra, and other 
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similar cases, for as to these moneys the defendant had notice, not 
only that Poggenburg was depositing the funds of the estate in his 
personal account, but also that he was using those funds to pay his 
individual debts, and defendant received the benefit of that diversion 
of the funds. For that reason I think that plaintiff is entitled to re- 
cover those sums, amounting to $2,765, with interest. 

I think that defendant was entitled to a jury trial, and that it was 
error to deny its repeated motions that the cause be tried before a 
jury. As it turned out, however, there was no dispute as to any rele- 
vant fact, and consequently the error in refusing a jury trial could 
have worked no injury to defendant and may be overlooked. Code of 
Civil Procedure, §1317. 

The judgment appealed from should be modified, so as to reduce 
the recovery as hereinbefore indicated, and, as modified, affirmed, with- 
out costs in this court. 


CERTIFICATION OF CHECK AFTER PAYMENT 
STOPPED. 


Baldinger & Kupferman Manufacturing Company v. Manufacturers’-Citizens’ Trust Company, 
New York Supreme Court, Appellate Term, December, 1915. 156 N. Y. Supp. 445. 


Through an error, a bank certified a check at the request of the payee after 
it had been directed not to pay the check by the drawer. The bank discovered 
its error soon after and refused the check upon presentment. It was held that 
the payee could not enforce the check in an action against the bank since it did 
not appear that there had been any change in circumstances, or injury to 
the payee and since the drawer remained liable on the check on account of his 
having stopped payment, notwithstanding the certification. 


Appeal from Municipal Court, Borough of Brooklyn, Sixth District. 

Action by the Baldinger & Kupferman Manufacturing Company 
against the Manufacturers’-Citizens’ Trust Company. From a judg- 
ment dismissing the complaint upon its merits, plaintiff appeals. Af- 
firmed. 

Kapper, J. Plaintiff, payee of a check for $50 drawn to its order 
upon the defendant by one Rudolph Hercosvici, dated January 20, 
1915, sues the defendant for the amount of the check, which the de- 
fendant’s teller on March 17, 1915, accepted; plaintiff claiming that 
the acceptance transferred the drawer’s funds to the plaintiff, despite 
the fact that the defendant had stopped payment of the check when 
presented to it for payment by the plaintiff’s bank. On February 4, 
1915, the drawer, Hercosvici, duly notified the defendant to stop pay- 
ment on the check; but by the mistake of the defendant’s teller in 
omitting to recall the stop-payment order the check was nervertheless 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §103. 
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certified and accepted. Immediately upon the defendant’s acceptance 
the plaintiff deposited the check in its bank, and its account therein 
was duly credited with the $50; but upon the defendant’s refusal to 
pay, which it evidenced by stamping upon the face of the check the 
words, ‘“‘Payment stopped,” plaintiff’s account in his said bank was 
thereupon debited. The result is that plaintiff is in possession of the 
check, without proof of any loss or injury to it, unless we decide that 
the drawer, Hercosvici, was discharged by the acceptance mistakenly 
made by the defendant. Unless, therefore, the drawer was discharged 
the case is barren of proof of harm to the plaintiff resulting from the 
defendant’s refusal to pay. 

Plaintiff does not seek to hold the defendant trust company (a bank- 
ing institution) on the theory of negligence in mistakenly certifying 
the check after the drawer had stopped payment, but rests its case 
wholly upon the claim that the bank was liable upon its contract of 
certification, under the rule that a bank, having accepted a check, be- 
comes the principal debtor. The rule which plaintiff invokes is stated 
in Anglo-South American’ Bank v. National City Bank, 161 App. Div. 
at page 275, 146 N. Y. Supp. at page 462, as follows: 

‘“ The effect of a certification of a check at the instance of the payee, 
or other holder thereof, is to create a new contract between the drawee 


and payee, or other holder, for the payment of the amount thereof, 
and the drawer is thereby released from liability thereon.” 


The doctrine stated is too well supported by authority to permit 
of discussion (see Carnegie Trust Co. v. First Nat. Bank, 213 N. Y. 
301, 107 N. E. 693), and, indeed, it is but a statement, in other phrase- 
ology, of section 324 of the Negotiable Instruments Law (Consol. 
Laws, c. 38), which provides: 

‘* Where the holder of a check procures it to be accepted or certified, 
the drawer and all indorsers are discharged from liability thereon.” 

If, however, the mere certification did not discharge the drawer 
from liability, and no injury or change of circumstances to the plain- 
tiff is shown to have occurred from the refusal of the defendant to 
pay the check, an exception to the general rule as well as to the stat- 
ute is presented. For a just disposition of the case it is to be likened 
to the instance of a certification by mistake where there were no funds 
to meet the check. The only distinction here is that the drawer by 
direction prevented an application of his funds to the check, which, 
in effect, was the same as though there were an entire absence of funds. 
And where a certificate is made without funds by a bank cashier 
through mistake, none but a bona fide holder can enforce it. Cook 
v. State Nat. Bank, 52 N. Y. 115, 11 Am. Rep. 667. Such a certificate 
will bind the bank in favor of innocent third persons upon the prin- 
ciple of estoppel in pais. Morse on Banks, §155, subd. “‘i.”” As was 
said by McAdam, J., in Rankin v. Colonial Bank, 31 Misc. Rep» 227, 
230, 64 N. Y. Supp. 32, 33: 

“If the plaintiff’s position had been changed to his prejudice by rea- 
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son of the certification, or the check as certified had found its way 
into the hands of a bona fide holder for value, and the action had been 
brought by him, different questions would be presented.” 


Where a bank gives immediate notice of mistake in certification, and 
no change in circumstances has occurred by reason of the mistaken 
certification, a revocation of the certificate that the check was good 
can be made. Brooklyn Trust Co. v. Toler, 65 Hun, at page 190, 19 
N. Y. Supp. 975. To the same effect is the case of National Bank 
v. Steele & Johnson Co., 58 Hun, 81, 11 N. Y. Supp. 538. In Mt. 
Morris Bank v. Twenty-third Ward Bank, 172 N. Y. 244, 64 N. E. 
810, a case of certification through a mistake as to the condition of 
the maker’s account with the bank, where, within a very short time, 
on the same day, the bank discovered the error and gave due notice 
thereof, and where it appeared that the rights of no party was affected 
by the certification, the bank was held not to be estopped from show- 
ing that it certified the check through mistake (citing Irving Bank 
v. Wetherald, 36 N. Y. 335). In Rankin v. Colonial Bank, Supra, 
the court quote from Daniel on Negotiable Instruments, §1608, as fol- 
lows: 


“Tf the bank certifies a check to be good by mistake, under the 
erroneous impression that the drawer had funds on deposit, when in 
fact he had none, or has been induced by some fraudulent representa- 
tion to certify it as good, then certification may be revoked and an- 
nulled, provided no change of circumstances has occurred which could 
render it inequitable for such right to be exercised. If the check still 
remains in the hands of the holder who held it when it was certified, 
and the mistake is discovered and notified to him so speedily that 
he has time afforded him to-notify and preserve the liability of in- 
dorsers, the bank may retract its certificate; but if another person has 
become the holder of it, or circumstances have so changed that the 
rights of the holder would be prejudiced, and especially if it has been 
paid to a bona fide holder without notice, it is absolutely estopped 
from doing so.”’ 


The distinction was pointed out by Cardozo, J., in Carnegie Trust 
Co. v. First Nat. Bank, supra, at page 306 of 213 N. Y., at page 695 
of 107 N. E., where, in speaking of a lack of power upon the part of 
a bank to resist the enforcement of its contract of certification in order 
to make a set-off available to its depositor, he said: 


“There is no analogy between such a case and cases where, because 
of forgery of the check, or because of ignorance of the true state of its 
depositor’s account, the action of the certifying bank is itself the pro- 
duct of mistake” (citing Irving Bank v. Wetherhald, supra, and Mt. 
Morris Bank v. Twenty-Third Ward Bank, supra). 


The rule to be deduced from the authorities, as applicable to the 
case at bar, is that where a bank through the mistake of its teller 
certifies a check upon which the payment has previously been stopped, 
and the check has not left the hands of the payee, who shows no 
change of circumstances and no harm or injury to himself, and where 
the drawer is not discharged by the certification, for the reason that 
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he has himself created the situation by stopping payment before the 
mistaken certification is made, the case is taken out of the rule of 
liability of a bank upon its certification, and no recovery against the 
bank, upon suit by such payee, will lie. 

The judgment must be affirmed, with costs. All concur. 








DISCOUNTING OF DRAFTS UNDER SUSPICIOUS 
CIRCUMSTANCES. 


Metropolitan Discount Company v. Fondren, Supreme Court of Arkansas, December 6, 1916, 
180 S. W. Rep. 975. 


The plaintiff discount company purchased from a corporation, engaged in 
the business of manufacturing and selling worthless jewelry, drafts which had 
been accepted by the defendant, a purchaser of some of the jewelry.: The man- 
ager of the plaintiff company was familiar with the methods pursued by the man- 
ufacturing company in conducting its business. It was held that under these 
circumstances the plaintiff was not a holder in due course and could not recover 
in an action against the acceptor. 





Appeal from Circuit Court, White County; J. M. Jackson, Judge. 

Action by the Metropolitan Discount Company against J. E. Fon- 
dren. and another. Judgment for defendants, and plaintiff appeals. 
Affirmed. - 

McCuttocu, C. J. The defendants, Fondren & Moore, mer- 
chants at Kensett, Ark., purchased a bill of jewelry from the National 
Novelty Import Company, a corporation doing business at St. Louis. 
The bill of goods aggregated $296, and defendants accepted time drafts 
drawn on them by the seller. The purchase was covered by a written 
contract, which specified the terms of the sale. The drafts were as- 
signed before maturity to the plaintiff, Metropolitan Discount Com- 
pany, a corporation doing business at St. Louis, for the purpose, as 
its name implies, of dealing in commercial paper. This is a suit on 
one of the said drafts inthe sum of $59.21. The defense tendered is 
that the jewelry was worthless and unsalable, having no merchant- 
able value whatever, and that plaintiff was not an innocent purchaser 
of the negotiable paper representing the purchase price: 

The testimony of the defendants tends to establish the fact that 
the jewelry was worthless and unsalable, and that they offered to re- 
turn it. That constituted a defense against the paper while in the 
hands of the original holder. Main v. Dearing, 73 Ark. 470, 84 S.W. 
640. There is no contention here that the evidence was insufficient 
to warrant a finding in favor of defendants on that issue. The case 
was submitted to a jury, and it becomes our duty to uphold the verdict 
if there was evidence legally sufficient to sustain it. 

















NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 221, 222. 
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The contention is that, according to the undisputed evidence, 
the plaintiff was an innocent purchaser of the paper for a valuable 
consideration. The burden was upon the plaintiff, of course, to show 
that it paid value for the paper, and then the burden shifted to the 
defendants to show that plaintiff purchased with notice of defects 
or such information as would put the purchaser upon notice. Tabor 
v. Merchants’ National Bank, 48 Ark. 454, 3. S. W. 805, 3 Am. St. 
Rep. 241; Arkansas National Bank v. Martin, 110 Ark. 579, 163 S. 

. 795. 

The plaintiff introduced two witnesses, one the manager of the Na- 
tional Novelty Import Company, and the other the manager of the 
plaintiff company. The testimony of both of those witnesses tended 
to show that the paper, which forms the basis of this suit, was sold to 
plaintiff in good faith and for value received without any information 
as to any defenses against it. . The testimony of each of the witnesses 
shows that the two corporations were entirely independent of each 
other, and that, the two corporations had no stockholders or officers 
incommon. There are circumstances, however, connected with the 
transaction which we think made it a question for the jury to deter- 
mine, whether or not the plaintiff purchased this paper in good faith 
and without any knowledge or information concerning the defenses 
against it. Mr. Scott, the manager of plaintiff company, shows in 
his testymony a considerable familiarity with the business methods 
of the National Novelty Import Company. It appears from his testi- 
mony and that of the other witness that the National Novelty Import 
Company sold most of its commercial paper to the plaintiff, and the 
two corporations had been doing business in that way for several 
years. The testimony also shows that a considerable amount of paper 
was sold to other concerns. In fact, it appears from the testimony 
that it was a feature of their business to turn loose all of their com- 
mercial paper as fast as they took it in, selling it to those who were 
engaged in the purchase of such paper. 

Now, the testimony of the defendants is that this jewelry was abso- 
lutely worthless, and the jury was warranted in drawing the inference 
that the National Novelty Import Company was engaged in the busi- 
ness of selling worthless jewelry, which the purchaser could not be forced 
to pay for, and in selling the paper representing the purchase price 
to other concerns. The familiarity of plaintiff's manager with the 
methods pursued by the National Novelty Import Company in con- 
ducting its business makes it a question for the jury to determine 
whether or not the plaintiff company had any intimation that there 
were defenses against the collection of the commercial paper taken 
by the National Novelty Import Company for the price of the worth- 
less jewelry which was sold from time to time. In other words, since 
it appears that the business of the National Novelty Import Company 
was that of selling worthless jewelry, those concerns, which were familiar 
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with its methods of business, must have known that there were de- 
fenses against the paper which it was taking in due course of that 
business. We cannot, therefore, say that there was no testimony at 
all in support of the finding that the plaintiff was not an innocent pur- 
chaser. That is the only question argued here. 

Judgment affirmed. 


COLLECTION OF CHECKS ON FORGED 
INDORSEMENTS. 


Geering v. Metropolitan Bank, New York Supreme Court, Appellate Division, December 30, 
1915. 156 N. Y. Supp. 582. 


The plaintiff deposited in the defendant bank certain checks, held by him 
in good faith, on which the indorsements of the payees had been forged. After 
the checks had been paid, the drawee bank discovered the forgeries and upon 
its demand the defendant bank repaid the amount of the checks and cancelled 
the plaintiff's credit for that amount. It was held that the defendant was 
under no obligation to’ wait to be sued before making repayment to the drawee 
and that in making such repayment, it did not render itself liable to the plaintiff. 


Appeal from Appellate Term, First Department. 

Action by Alfred Geering against the Metropolitan Bank. From 
a judgment of the Appellate Term, affirming a judgment of the City 
Court in favor of plaintiff, entered upon a directed verdict, defendant 
appeals. Reversed and remanded. 

Scott, J. The action is brought by a depositor against his de- 
pository bank to recover the sum of $576.52. The amount sought to 
be recovered represents a number of checks which were deposited by 
plaintiff and credited to his account. Subsequently, upon the ascer- 
tainment by defendant that, as it alleges, the checks had come into 
plaintiff's possession through a forged indorsement, the credit was 
canceled. 

The checks in question were drawn by the British & Mercantile 
Insurance Company upon the Merchant’s National Bank to the order 
of divers persons. One J. A. Walker, who was a clerk in the insur- 
ance company, in some way obtained possession of these checks, and 
having indorsed upon each the name of the payee to whom it was 
drawn, indorsed them with his own name and delivered them to plain- 
tiff, who deposited them as aforesaid in defendant bank. The latter 
received payment thereof from the Merchant’s National Bank. Later, 
when it was discovered that the indorsements of the several payees 
were forgeries, the defendant bank, upon demand of the Merchants’ 
National Bank, repaid to the latter the amount of the checks, and 
canceled plaintiff's credit for that amount. Since the judgment pro- 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 116. . 
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ceeded upon a directed verdict, the appellant is entitled to the most 
favorable inference that may be drawn from the evidence. 

In the first place, it was shown by the undisputed evidence of a 
qualified expert that in the case of each check the indorsement of the 
name of the payee named in the check was written by Walker, the 
clerk. This evidence, unexplained, coupled with the fact that Walker 
induced plaintiff to cash the checks, is sufficient prima facie to establish 
the fact that the indorsement of the name of the payee on each check 
was a forgery, and the jury might properly have so found. 

Assuming that fact to be established, it is quite clear that plaintiff 
acquire no title to the checks and can claim nothing on their account. 
This is the effect of section 42 of the Negotiable Instruments Law, 
which reads as follows: 

“Sec. 42. Forged Signature; Effect of —Where a signature is forged 
or made without authority of the person whose signature it purports to be, 
it is wholly inoperative, and no right to retain the instrument,or to give 
a discharge therefor, or to enforce payment thereof against any party 
thereto, can be acquired through or under such signature, unless the 


party, against whom it is sought to enforce such right, is precluded 
from setting up the forgery or want of authority.”’ 


See also Stein v. Empire Trust Co., 148 App. Div. 850, 133 N. Y. 
Supp. 517, and Egner v. Corn Exchange Bank, 42 Misc. Rep. 552, 86 
N. Y. Supp. 107. Furthermore by indorsing the checks for deposit, 
plaintiff guaranteed the validity of the prior indorsements, including 
the one now alleged to have been forged. The defendant was under 
no obligation to wait to be sued before making repayment to the Mer- 
chants’ National Bank. Assuming the payees’ signatures to have been 
forged, defendant stood in no better position towards the Merchants’ 
National Bank, than plaintiff stands to defendant. It is therefore of 
no moment that defendant paid without suit. Oriental Bank v. Gallo, 
112 App. Div. 360, 98 N. Y. Supp. 561, affirmed 188 N. Y. 610, 81 
N. E. 1170. 

The determination and judgment appealed from must be reversed, 
and a new trial granted, with costs to appellant to abide the event. 
Order filed. 

McLavcGH_in, CLARKE, and Situ, J.J., concur. 

INGRAHAM, P. J. I dissent from the reversal of this judgment, 
on the ground that the defendant was never in a position to charge 
back these checks against the plaintiff's account, as it had not the 
checks in its possession and could not deliver them to or return them 
to the plaintiff. As stated in the prevailing opinion, the defendant un- 
doubtedly could have charged back the checks to the plaintiff’s ac- 
count, if the checks had been forged, so that the plaintiff never had 
title to the checks; but, as a condition for justifying such a charge, 
the defendant is bound to return the forged checks to the plaintiff. 
Until it was in possession of the checks, it could not recover from the 
plaintiff the amount that it had paid him on account thereof; and 
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the same rule should apply to the right of the bank to charge back to 
its customer the amount of a forged check which the customer had 
deposited and which had been credited to the customer’s account. 
The defendant was not, therefore, bound to pay to the Merchants’ 
Bank the amount of the forged check until the Merchants’ Bank had 
returned the check to the defendant (see Kearny v. Metropolitan Trust 
Co., 110 App. Div. 236, 240, 97 N. Y. Supp. 274; Van Wert Nat. 
Bank v. First Nat. Bank, 6 Ohio Cir. Ct. R. 130; Redington v. Woods, 
45 Cal. 406, 424, 13 Am. Rep. 190, and cases cited; Continental Nat. 
Bank v. Metropolitan Nat. Bank, 107 Ill. App. 455, and cases cited); 
and the defendant was not entitled to charge back the amount of the 
checks to plaintiff for the same reason. 
I therefore think the judgment should be affirmed. 





LIABILITY OF INDORSER, 


Toler v. Sanders, Supreme Court of Appeals of West Virginia, December 14, 1915. 87 S. E. 
Rep. 462. 


One who signs his name on the back of a note under a clause, waiving home- 
stead rights, presentment, demand and notice and containing the following words: 
“We, or either of us, guarantee payment of the within note,’’ is liable as an in- 
dorser and as guarantor. 

Error to Circuit Court, Wyoming County. 

Action by W. S. Toler against H. W. Sanders and others. Judg- 
ment for plaintiff, and defendants bring error. Judgment corrected 
and affirmed. 

POFFENBARGER, P. The judgment complained of was rendered 
in an action of debt, on a negotiable note, in favor of the payee and 
against the maker and two other persons who subscribed their names 
on the back thereof, under a clause waving their homestead rights 
presentment and demand for payment, and notice of dishonor and non- 
payment, to which there was added a guaranty in the following terms: 
“We, or either of us, guarantee payment of the within note.” 

By signing the stipulations on the back of the note, two of the de- 
fendants made themselves both indorsers and guarantors thereof. 
They describe themselves as “the undersigned indorsers’’ and ex- 
pressly guarantee payment. That makes them liable in both ca- 
pacities and enlarges their liability as indorsers. National Ex. Bank 
v. McElfish Clay Mfg. Co., 48 W. Va. 406, 37 S. E. 541; Partridge v. 
Davis, 20 Vt. 500; Robinson v. Lair, 31 Iowa, 9; Heard v. Dubuque 
County Bank, 8 Neb. 16, 30 Am. Rep. 811; Deck v. Work, 57 How. 
Prac. (N. Y.) 292; State National Bank v Haylen, 14 Neb. 480, 16 
N. W. 754; Kellogg v. Douglas County Bank, 58 Kan. 43, 48 Pac. 
587, 62 Am. St. Rep. 596; Pollard v. Huff, 44 Neb. 892, 63 N. W. 58; 
~ NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §233. 
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ceeded upon a directed verdict, the appellant is entitled to the most 
favorable inference that may be drawn from the evidence. 

In the first place, it was shown by the undisputed evidence of a 
qualified expert that in the case of each check the indorsement of the 
name of the payee named in the check was written by Walker, the 
clerk. This evidence, unexplained, coupled with the fact that Walker 
induced plaintiff to cash the checks, is sufficient prima facie to establish 
the fact that the indorsement of the name of the payee on each check 
was a forgery, and the jury might properly have so found. 

Assuming that fact to be established, it is quite clear that plaintiff 
acquire no title to the checks and can claim nothing on their account. 
This is the effect of section 42 of the Negotiable Instruments Law, 
which reads as follows: 


“Sec. 42. Forged Signature; Effect of —-Where a signature is forged 
or made without authority of the person whose signature it purports to be, 
it is wholly inoperative, and no right to retain the instrument,or to give 
a discharge therefor, or to enforce payment thereof against any party 
thereto, can be acquired through or under such signature, unless the 
party, against whom it is sought to enforce such right, is precluded 
from setting up the forgery or want of authority.” 


See also Stein v. Empire Trust Co., 148 App. Div. 850, 133 N. Y. 
Supp. 517, and Egner v. Corn Exchange Bank, 42 Misc. Rep. 552, 86 
N. Y. Supp. 107. Furthermore by indorsing the checks for deposit, 
plaintiff guaranteed the validity of the prior indorsements, including 
the one now alleged to have been forged. The defendant was under 
no obligation to wait to be sued before making repayment to the Mer- 
chants’ National Bank. Assuming the payees’ signatures to have been 
forged, defendant stood in no better position towards the Merchants’ 
National Bank, than plaintiff stands to defendant. It is therefore of 
no moment that defendant paid without suit. Oriental Bank v. Gallo, 
112 App. Div. 360, 98 N. Y. Supp. 561, affirmed 188 N. Y. 610, 81 
N. E. 1170. 

The determination and judgment appealed from must be reversed, 
and a new trial granted, with costs to appellant to abide the event. 
Order filed. 

McLavuGu_iin, CLarKE, and Smit, J.J., concur. 

INGRAHAM, P. J. I dissent from the reversal of this judgment, 
on the ground that the defendant was never in a position to charge 
back these checks against the plaintiff's account, as it had not the 
checks in its possession and could not deliver them to or return them 
to the plaintiff. As stated in the prevailing opinion, the defendant un- 
doubtedly could have charged back the checks to the plaintiff’s ac- 
count, if the checks had been forged, so that the plaintiff never had 
title to the checks; but, as a condition for justifying such a charge, 
the defendant is bound to return the forged checks to the plaintiff. 
Until it was in possession of the checks, it could not recover from the 
plaintiff the amount that it had paid him on account thereof; and 
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the same rule should apply to the right of the bank to charge back to 
its customer the amount of a forged check which the customer had 
deposited and which had been credited to the customer’s account. 
The defendant was not, therefore, bound to pay to the Merchants’ 
Bank the amount of the forged check until the Merchants’ Bank had 
returned the check to the defendant (see Kearny v. Metropolitan Trust 
Co., 110 App. Div. 236, 240, 97 N. Y. Supp. 274; Van Wert Nat. 
Bank v. First Nat. Bank, 6 Ohio Cir. Ct. R. 130; Redington v. Woods, 
45 Cal. 406, 424, 13 Am. Rep. 190, and cases cited; Continental Nat. 
Bank v. Metropolitan Nat. Bank, 107 Ill. App. 455, and cases cited); 
and the defendant was not entitled to charge back the amount of the 
checks to plaintiff for the same reason. 
I therefore think the judgment should be affirmed. 


LIABILITY OF INDORSER, 


Toler v. Sanders, Supreme Court of Appeals of West Virginia, December 14, 1915. 87 S. E. 
Rep. 462. 


One who signs his name on the back of a note under a clause, waiving home- 
stead rights, presentment, demand and notice and containing the following words: 
“We, or either of us, guarantee payment of the within note,’’ is liable as an in- 
dorser and as guarantor. 

Error to Circuit Court, Wyoming County. 

Action by W. S. Toler against H. W. Sanders and others. Judg- 
ment for plaintiff, and defendants bring error. Judgment corrected 
and affirmed. 

POFFENBARGER, P. .The judgment complained of was rendered 
in an action of debt, on a negotiable note, in favor of the payee and 
against the maker and two other persons who subscribed their names 
on the back thereof, under a clause waving their homestead rights 
presentment and demand for payment, and notice of dishonor and non- 
payment, to which there was added a guaranty in the following terms: 
“We, or either of us, guarantee payment of the within note.” 

By signing the stipulations on the back of the note, two of the de- 
fendants made themselves both indorsers and guarantors thereof. 
They describe themselves as “the. undersigned indorsers” and ex- 
pressly guarantee payment. That makes them liable in both ca- 
pacities and enlarges their liability as indorsers. National Ex. Bank 
v. McElfish Clay Mfg. Co., 48 W. Va. 406, 37 S. E. 541; Partridge v. 
Davis, 20 Vt. 500; Robinson v. Lair, 31 Iowa, 9; Heard v. Dubuque 
County Bank, 8 Neb. 16, 30 Am. Rep. 811; Deck v. Work, 57 How. 
Prac. (N. Y.) 292; State National Bank v Haylen, 14 Neb. 480, 16 
N. W. 754; Kellogg v. Douglas County Bank, 58 Kan. 43, 48 Pac. 
587, 62 Am. St. Rep. 596; Pollard v. Huff, 44 Neb. 892, 63 N. W. 58; 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §233. 
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Maddox v. Duncan, 143 Mo. 613, 45 S. W. 688, 41 L. R. A. 581, 65 
Am. St. Rep. 678; Daniel, Neg. Inst., §1781. 


SET-OFF AGAINST INSOLVENT TRUST COMPANY 
IN NEW JERSEY. 


Roseville Trust Co. v. Barney, Supreme Court of New Jersey, December 21, 1915. 96 Atl. 
Rep. 69. 


In New Jersey a depositor in an insolvent trust company, which is being 
liquidated under the supervision of the commissioner of banking and insurance, 
is not entitled to set off his deposit in the trust company against his liability 
to the company as indorser of a promissory note. The situation does not come 
within the provision of the New Jersey statute permitting set-offs where a re- 
ceiver has been appointed. 


Appeal from District Court of Newark. 

Action by the Roseville Trust Company against A. W. Barney, Jr. 
From an adverse judgment, defendant appeals. Affirmed. 

Argued June term, 1915, before PARKER, MINTURN, and Katiscu, JJ. 

KatiscH J. The question presented on this appeal is the right 
of a depositor to set off a deposit to his credit in a bank, in the hands 
of the banking commissioner in the process of liquidation, against 
an indebtedness due to the bank upon a promissory note upon which 
the appellant was an indorser and for the amount of which note he 
received credit in his account with the bank. 

The case was tried by the court, sitting without a jury. The trial 
judge found, among other facts, that on the 6th day of June, 1913, 
A. W. Barney, the appellant’s father, made a promissory note payable in 
three months from the date thereof, to his own order for. the sum of 
$400, indorsed it in blank, and delivered it to his son, who likewise 
indorsed it in blank but with this addition, ‘“‘ For value received pre- 
sentation demand protest and notice of dishonor is hereby waived;”’ 
and that the appellant, acting by and through his father, delivered 
the note to the trust company, and in consideration therefor the appel- 
lant received a credit on the books of the company in the sum of $394; 
that at that time the appellant was a customer of the trust company, 
depositing money and checks therein and drawing checks against 
his account in the regular course of business; that the bank was in- 
solvent at the time it took the note and credited the appellant’s ac- 
count with the proceeds thereof, but that the fact of the insolvency 
was unknown to the appellant; that the appellant continued to make 
deposits and draw checks against his account which were paid until 
the 13th day of August, 1913, when the commissioner of banking and 
insurance took charge of the trust company because of its insolvency 


NOTE.—For other similar decisions, see Banking Law Journal Digest and Sup- 
plement, § 61. 
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under the provisions of an act entitled “‘ An act concerning trust com- 
panies” (4 C. S. p. 5654), as amended by chapter 171 of the laws of 
1913 (P. L. 1913, p. 282). 

Among the assets of the bank was found the note in controversy. By 
the books of the bank it appeared that the appellant had a balance 
of $467.99 to his credit, on the 14th day of August, 1913. On the 
8th day of September, 1913, the appellant drew his check upon the 
Roseville Trust Company, the appellee, for $400 to the order of the com- 
missioner of banking and insurance and indorsed thereon, to be used 
to pay note of A. W. Barney, for $400 due 9—--8—13, which check the 
banking commissioner refused to accept. 

On the 30th day of December, 1913, the Chancellor made an order 
authorizing the commissioner of banking and insurance to sell the 
business, good will, real, personal, and mixed property, and assets of 
every kind and nature, moneys, bills, notes, negotiable instruments, 
etc., to the Mutual Bank of Roseville. 

The plaintiff brought its action on the note in question in January, 
1914. The appellant filed a set-off for the sum of $467.99, the amount 
credited to the appellant on the plaintiff’s books. The trial judge 
disallowed the set-off and gave judgment for the plaintiff against the 
appellant for $438 damages, with costs. 

The set-off was properly disallowed. Although the action is en- 
titled in the name of the trust Company, as plaintiff, it is not the real 
party in interest. The act under which the commissioner of banking 
and insurance proceeded against the trust company expressly confers 
the power on him to prosecute and defend all suits and other legal 
proceedings in the name of such trust company. 

The right of set-off rests upon statute. The statute authorizing a 
set-off in law relates solely to where there are mutual debts extend- 
ing, however, the right of set-off to the executors or administrators of 
such debtors. 4 C. S. p. 4836. 

In construing this statute in Receivers v. Paterson Gaslight Co., 
23 N. J. Law, 283, on page 288, a case growing out of insolvency pro- 
ceedings under the corporation act, Green, C. J., says: 

“It is clear that the case is not within the provisions of the statute 
authorizing a set-off at law. As between the plaintiffs and the de- 


fendants, the claims are not mutual debts. Where there are mutual 
debts, there must be mutual remedies. But the defendants have 
no claim against the receivers. They could maintain no action against 
them. Nor could the defendants have judgment against the receivers 
in this action in case the set-off should exceed the plaintiff’s demand.” 

The learned Chief Justice, having declared that the set-off was not 
authorized by the statute relating to set-offs, on page 292 of 23 N. 
J. Law, in commenting upon the corporation act relating to insolvent 
corporations, says: 

“The statute, moreover, in cases of mutual dealing between the cor- 
poration and any other person or persons, expressly authorizes the re- 
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ceivers to allow just set-offs in favor of such persons, in all cases in 
which it shall appear to the receivers that the same ought to be allowed 
according to law.” 


For this reason the set-off was allowed. 

To the same effect is the construction given to the statute in Stone 
v. N. J. & Hudson River Ry. Co., 75 N. J. Law, 172, 66 Atl. 1072. 
For a history of the statute relating to set-offs, see opinion of Mr. 
Justice Swayze, in Godkin v. Bailey (Court of Errors and Appeals) 
74 N. J. Law, 655, 65 Atl. 1032, 9 L. R. A. (N. S.) 1134. 

The argument of the appellant for the allowance of the set-off rests 
upon the false assumption that the commission of banking and in- 
surance is a receiver within the contemplation and control of the act 
relating to trust companies (4 C. S. p. 5664), and that section 25, which 
defines the powers and duties of receivers appointed under the act, 
among other things, provides that ‘in case of mutual dealings be- 
tween the corporation and any person to allow a just set-off in favor 
of such persons in all cases in which the same ought to be allowed ac- 
cording to law and equity,’’ was applicable to the case at bar. But 
this is clearly not so. 

The commissioner of banking and insurance in the proceedings 
instituted by him against the trust company derived his power and 
authority from the act of 1913 (chapter 171, p. 282). This act created 
an entirely independent method of procedure against insolvent trust 
companies, and points out in express terms what the duties and powers 
of the commissioner of banking and insurance are insuchcases. There 
is no provision in the act, under this procedure, regarding set-offs, 
as is contained in the original act, relating to trust companies, in cases 
where receivers are appointed. The provision in the trust act re- 
lating to set-offs is not applicable where the procedure is such as was 
instituted in: the present case. 

The judgment will be affirmed, with costs. 


PENALTY FOR USURY. 


Cuthbertson v. People’s Bank of Elizabethton, Tenn., Supreme Court of North Carolina, De- 
cember 22, 1915. 87S. E. Rep. 333. 


Under the statutes of North Carolina, one who pays usurious interest may 
recover back twice the amount of the interest paid. If the creditor brings suit 
the debtor may set up this penalty as a counterclaim. 


Appeal from Superior Court, Avery County; Harding, Judge. 

Action by T. M. Cuthbertson and others against the People’s Bank 
of Elizabethton, Tenn. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 


Brown, J. It appears from the clear and intelligent report of ref- 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, § 500. 
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eree that Ashley & Lusk were borrowers of money from defendant and 
paid it much usurious interest. In 1909, defendant accepted, in settle- 
ment of indebtedness then existing, three notes of Ashley & Lusk, 
$1,000 each, with the other plaintiffs herein as indorsers. The de- 
fendant obtained judgments against the three indorsers on the notes 
which are unpaid. In the present action the three plaintiff indorsers 
ask that the judgment be set aside for fraud. 

The referee rules against them and sustained motion to nonsuit. 
As they have not appealed, that feature of the case is eliminated. 
Plaintiffs Ashley & Lusk seek to recover the penalty for usurious in- 
terest paid defendant by them, and ask that it be applied in satisfaction 
of the judgments against their indorsers, and that the debt as to them 
be discharged pro tanto, also, as it is same indebtedness upon which 
the said judgments were recovered. The defendant in its answer 
admits receipt of as much as 10 per cent interest in advance on its 
loans to Ashley & Lusk, and avers that the three $1,000 notes, on 
which judgments were obtained against the indorsers, represent only 
principal money. The statute of limitations is pleaded, and judg- 
ment demanded against Ashley & Lusk, as well as the indorsers on 
the said notes. 

The judge confirmed the report of the referee. The findings of fact 
are binding upon us, as it is not contended that there is no evidence 
to support them. The referee finds that defendant knowingly and 
intentionally exacted 10 and 12 per cent interest on the various loans 
to said plaintiffs, and that the aggregate amount of interest received 
was $1,971.80, and that in June, 1909, the amount due by plaintiffs 
Ashley & Lusk to the defendant upon the several notes mentioned 
(not taking into consideration usurious interest charged and allow- 
ing credit for the partial payments was $3,034. 

Our statute provides that, where usury is exacted, the person who 
has paid it may recover back twice the amount of interest paid, and 
further: 


“ That in any action brought in any court of competent jurisdiction 
to recover upon any such note or other evidence of debt, it shall be 
lawful for the party against whom the action is brought to plead as 
counterclaim the penalty above provided, for to wit, twice the 
amount of interest paid as aforesaid, and also the forfeiture of the entire 
interest.’”’ Revisal, §1951. 


There can be no question that upon these findings the defendant 
is liable for the penalty, and that it must be applied to the discharge 
pro tanto of the notes of Ashley & Lusk as well as to the judgments 
against the indorsers as directed by the referee. 

The defendant invokes the well-established principle of equity that 
a debtor, seeking the aid of a court of equity, will have the usurious 
‘element eliminated from his debt only upon his paying the principal 
and legal rate of interest; the only forfeiture enforced against the 
creditor being the excess of the legal rate. Churchill v. Turnage 
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122 N. C. 426, 30 S. E. 122; Owens v. Wright, 161 N. C. 127, 76 S. 
E. 735, Ann. Cas. 1914D, 1021; Simonton v. Lanier, 71 N. C. 498. 

There is nothing in this case upon which to apply that principle. 
In the cases cited, it will be found that the plaintiffs were seeking aid 
of a court of equity to enjoin the foreclosure of a mortgage or to grant 
other equitable relief. These plaintiffs do not seek the interposition 
of equity in their behalf. They are suing at law, ‘in an action in the 
nature of an action for defendant,’’ as provided in the statute, for 
a statutory penalty. 

The statute of limitations does not bar this action, as the defendant 
is a nonresident corporation with no agent in this state upon whom 
process could have been served. Williams v. B. & L. Ass’n, 131 N. 
C. 267, 42 S. E. 607. 

The fact that the plaintiff Ashley is a nonresident of the state, and 
that plaintiff Lusk has been a nonresident for nearly two years since 
their cause of action accrued, did not start the running of the statute 
in favor of a nonresident corporation which had not appointed an 
agent for service in the state of the forum. 25 Cyc. 1238-1240. 

The judgment is affirmed. 


FEDERAL RESERVE ACT GRANTING TRUST 


COMPANY POWERS TO NATIONAL BANKS 
UNCONSTITUTIONAL. 


People ex rel First National Bank of Joliet v. Brady, Supreme Court of Illinois, December 22, 1915. 
110 N. E. Rep. 864. 


Section 11k of the Federal Reserve Act, providing that the Federal Reserve 
Board may grant to national banks applying therefor the right to exercise certain 
trust company powers, under such rules as the board may prescribe ‘‘ when not in 
contravention of state or local law,”’ is unconstitutional, such fiinctions not being 
necessary to the continued existence of national banks or to the performance of 
their governmental agencies. 

Original petition for mandamus by the People, on the relation of the 
First National Bank of Joliet, against James J. Brady, Auditor of Pub- 
lic accounts. Demurrer to petition sustained, and writ denied. 

FarRMER, C. J. The people of the state of Illinois, on the relation 
of the First National Bank of Joliet, by leave granted, filed in this 
court a petition for mandamus against respondent, James J. Brady, 
Auditor of Public Accounts of the state of Illinois. The petition sets 
up that the relator is a national banking association incorporated 
under and by virtue of an act of Congress entitled ‘“‘An act to provide 
for national currency, secured by a pledge of United States bonds, 
and to provide for the circulation and redemption thereof,” approved 
June 3, 1864 (13 Stat. 99, c. 106), and acts amendatory thereof and 
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supplementary thereto; that relator is a member bank of the Federal 
Reserve Bank of Chicago, organized under and by virtue of an act 
of Congress entitled ‘‘An act to provide for the establishment of federal 
reserve banks, to furnish an elastic currency, to afford means of re- 
discounting commercial paper, to establish a more effective super- 
vision of banking in the United States, and for other purposes,’’ approved 
December 23, 1913; that the Federal Reserve Board created by said 
Federal Reserve Act, pursuant to authority vested in said board by 
said act, upon the application of relator granted relator on April 7, 
1915, a permit to act as trustee, executor, administrator, or registrar 
of stocks and bonds; that upon the issuing of said permit relator applied 
to respondent for a certificate of authority to act under what is gen- 
erally denominated the Trust Act of the state of Illinois. The petition 
avers that at the time of making such application relator had per- 
formed all things required by it to be done by the provisions of the 
Illinois Trust Act and the General Incorporation Act of Illinois, and 
that respondent refused, and refuses, to issue relator such certificate 
of qualification. The petition prays that a peremptory writ of man- 
damus issue, directed to respondent, commanding him forthwith to 
issue to relator a certificate of qualification, as provided under the 
Trust Act of Illinois. 

Respondent demurred to the petition, assigning the following three 
reasons in justification of his refusal to issue the certificate of qualifica- 
tion: (1) That section 11k of the Federal Reserve Act is a delegation 
of legislative power by Congress to the Federal Reserve Board, in 
violation of the Constitution of the United States, and is for that reason 
void; (2) if it be held that section 11k is not a delegation of legislative 
power, but a general grant by Congress to national banks of the power 
to act as trustees, executors, administrators, or registrars of stocks 
and bonds, it is unconstitutional and void for want of power in Con- 
gress to grant such a franchise to a national corporation; (3) that to 
permit national banks to act as trustees, executors, administrators, or 
registrars of stocks and bonds in Illinois would be in contravention 
to the laws of Illinois. 

First—Is section 11k of the Federal Reserve Act an attempted dele- 
gation of legislative power to the Federal Reserve Board? If it is, 
the Federal Reserve Act in this particular is unconstitutional, since 
section 1 of article 1 of the federal Constitution reads: 

‘« All legislative powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of 
Representatives.”’ 

Section 11k of the Federal Reserve Act reads: 


“The Federal Reserve Board shall be authorized and empowered 
* * * to grant by special permit to national banks applying there- 
for, when not in contravention of state or local law, the night to act 
as trustee, executor, administrator or registrar of stocks and bonds 
under such rules and regulations as the said board may prescribe.” 
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It will not be controverted that all strictly legislative power granted 
by the federal Constitution is vested in Congress, and that all the 
powers which Congress may exercise are legislative. Congress cannot 
delegate powers strictly and exclusively legislative in their nature to 
administrative or other officials. On the other hand, Congress may 
by general law confer upon another branch of the government the duty, 
not of legislation, but of execution, and the further duty of determin- 
ing the application of legislation to particular cases and formulating 
rules for its exercise. As said by Chief Justice Marshall in Wayman 
v. Southard, 10 Wheat. 1, on pages 42 and 43 (6 L. Ed. 253): 


“Tt will not be contended that Congress can delegate to the courts, 
or to any other tribunals, powers which are strictly and exclusively 
legislative; but Congress may certainly delegate to others powers 
which the Legislature may rightfully exercise itself.” 


Does the section of the Federal Reserve Act set out attempt to 
delegate to the members of the Federal Reserve Board any legislative 
duties; and, if so, what? On the other hand, does not the act rather 
authorize the Federal Reserve Board to apply the provisions of the 
act to those banks which, upon application, are entitled to its pro- 
visions? A national bank, upon becoming a member bank of a Federal 
reserve bank, is by the provisions of section 11k entitled to a permit 
to act as trustee, etc., on application to the Federal Reserve Board, 
provided the grant of such permit would not be “in contravention 
of state or local law.’”’ In our opinion Congress, by the passage of 
the Federal Reserve Act, purported to authorize such national banks 
as complied with its terms to act as trustees, executors, etc., and it 
was but left to the Federal Reserve Board to determine which national 
banks making application complied with and were entitled to the 
provisions of the act. The legislation granting the power was that 
of Congress; the decision as to what banks the legislation was applic- 
able was delegated to the Federal Reserve Board. 

The constitutionality of acts delegating administrative power to 
boards, commissions, or individuals has often been before the courts 
and upheld. In Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. 
Ed. 294, the constitutionality of section 3 of the Tariff Act of October 
1, 1890 (26 Stat. 612, c. 1244), was involved, which act provided: 


“That with a view to secure reciprocal trade with countries pro- 
ducing the following articles, and for this purpose, on and after the 
first day of January, 1892, whenever and so often as the President shall 
be satisfied that the government of any country producing and export- 
ing sugar, molasses, coffee, tea, and hides, raw and uncured, or any 
of such articles, imposes duties or other exactions upon the agricultural 
or other products of the United States, which, in view of the free in- 
troduction of such sugar, molasses, coffee, tea and hides into the United 
States, he may deem to be reciprocally unequal and unreasonable, he 
shall have the power and it shall be his duty to suspend, by proclama- 
tion to that effect, the provisions of this act relating to the free in- 
troduction of such sugar,” etc. 
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The act was held constitutional, and Justice Harlan, speaking for 
the court, said: i 

““ Legislative power was exercised when Congress declared that the 
suspension should take effect upon a named contingency. What the 
President was required to do was simply in execution of the act of 
Congress. It was not the making of law. He was the mere agent of 
the lawmaking department to ascertain and declare the event upon 
which its expressed will was to take effect.’ 


The Federal Reserve Board is the mere agent of the lawmaking 
department to ascertain and declare whether or not the exercise of 
trust powers by a national bank would be in contravention of state 
or local law, and, having once decided the exercise of such trust func- 
tions by national banks did not contravene state or local laws, the 
Board had then imposed upon it but the ministerial duty of issuing 
the permit. 

In United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. 
Ed. 563, the constitutionality of an act of Congress was involved, 
and it was contended there was an attempted delegation of legislative 
power. The Secretary of Agriculture was by act of Congress author- 
ized to make provision for the protection of the public forests and 
reservations, promulgate rules, and the violation of the rules was made 
punishable as provided in the act. A prosecution was had for a viola- 
tion of such rules, and the constitutionality of the act raised. The 
court said: 

“In the nature of things it was impracticable for Congress to pro- 
vide general regulations for these various and varying details of manage- 
ment. Each reservation had its peculiar and special features; and 
in authorizing the Secretary of Agriculture to meet these local condi- 


tions Congress was merely conferring administrative functions upon 
an agent, and not delegating to him legislative power.” 

In Chicago, Burlington & Quincy Railroad Co. v. Jones, 149 Ill. 
361, 37 N. E. 247, 24 L. R. A. 141, 41 Am. St. Rep. 278, the constitu- 
tionality of an act of the General Assembly of this state was upheld, 
as not being an attempted delegation of legislative power. The act 
provided: 

“That railroad and warehouse commissioners are hereby directed 
to make, for each of the railroad corporations doing business in this 
state, as soon as practicable, a schedule of reasonable max:mum rates 
of the charges for the transportation of passengers and freight,” etc. 


As involving the same constitutional question, see Stone v. Farmers’ 
Loan & Trust Co., 116 U. S. 307, 6 Sup. Ct. 334, 388, 1191, 29 L. Ed. 
636; Georgia Railroad & Banking Co. v. Smith, 128 U. S. 174, 9 Sup. 
Ct. 47, 32 L. Ed. 377; Hopkins v. Levandowski, 250 Ill. 372, 95 N. 
E. 496; People v. Warden, 144 N. Y. 529, 39 N. E. 686, 27 L. R. A. 
718; People v. Joyce, 246 Ill. 124, 92 N. E. 607, 20 Ann. Cas. 472; 
Hildreth v. Crawford, 65 Iowa, 339, 21 N. W. 667; People v. Brooks, 
101 Mich. 98, 59 N. W. 444; People v. Roth, 249 Ill. 532, 94 N. E. 
953, Ann. Cas. 1912A, 100; Arms v. Ayer, 192 Ill. 601, 61 N. E. 851, 
58 L. R. A. 277, 85 Am. St. Rep. 357. 
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While it is difficult to define the line which separates legislative 
power to-make laws from administrative authority to make regulations 
or apply the legislative provisions, we think in the act here involved 
no legislative power was attempted to be delegated to the Federal 
Reserve Board, but the authority conferred upon it was purely ad- 
minsitrative. 

Second—It is a universally admitted principle that this govern- 
ment is one of enumerated powers, and article 10 of the amendments 
to the Constitution declares: 


“The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the states, are reserved to the states respec- 
tively, or to the people.” 

In Martin v. Hunter’s Lessee, 1 Wheat. 304, 4 L. Ed. 97, it was said: 


“The government, then, of the United States, can claim no powers 
which are not granted to it by the Constitution, and the powers actually 
granted must be such as are expressly given, or given by necessary 
implication.” 


The federal Constitution does not expressly authorize Congress to 
create corporations for banking or any other purpose. Section 8 of 
article 1 of the Constitution authorizes Congress— 


‘“to make all laws which shall be necessary and proper for carrying 
into execution the foregoing [enumerated] powers, and all other powers 
vested by this Constitution in the government of the United States, 
or in any department or officer thereof.”’ 


Under this provision, only, may Congress, as a means to a legitimate 
end, create corporations. Whether Congress had the power, under 
the Constitution, to charter a national bank, was the subject of con- 
sideration by the Supreme Court of the United States in McCulloch 
v. State of Maryland, 4 Wheat. 316, 4 L. Ed. 579. In that case the right 
of Congress to create any corporation was denied. The opinion was 
by Chief Justice Marshall. The court recognized that this right was 
not one of the express powers granted by the Constitution, but said 
the powers given to the government implied’ the appropriate means 
of execution. It was held a bank wasaconvenient, useful, and essen- 
tial instrument of the government in its fiscal operations, and upon 
this ground it was held Congress had the implied power to create the 
corporation. It was said: 

‘Let the end be legitimate, let it be within the scope of the Con- 
stitution, and all means which are appropriate, which are plainly adapted 


to that end, which are not prohibited, but consist with the letter and 
spirit of the Constitution, are constitutional.” 


In Osborn v. United States Bank, 9 Wheat. 738, 6 L. Ed. 204, the 
court was asked to reconsider the McCulloch Case. The Osborn 
Case involved the validity of a state law imposing a tax on the Bank 
of the United States doing business in the state without being per- 
mitted to do so by the laws of the state. It was sought to sustain 
the state law on the ground that the corporation was created for the 
management of an individual concern, founded upon contract between 
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individuals and having private trade and profit for its principal object. 
The opinion was by Chief Justice Marshall, and, reviewing the Mc- 
Culloch Case, it was said the whole opinion of the court in that case 
was founded on and sustained by the idea that the bank was “‘necessary 
and proper for carrying into effect the powers vested -in the govern- 
ment of the United States.’”’ The court adhered to the decision in 
the McCulloch Case as to the power of Congress to charter a bank 
and refused to modify that case because the bank was carrying on a 
private business. The court said it could not be that so much of the 
act as incorporated the bank was constitutional, but that so much 
of it as authorized its banking operations was unconstitutional; that 
the bank was a necessary and proper instrument for carrying on the 
fiscal operations of the government; that unless it be endowed with 
the faculty of lending and dealing in money it could not effect the 
object of its creation; and that to destroy its chartered power to lend 
and deal in money would destroy the corporation. In United States 
v. Harris, 106 U.S. 629, 1 Sup. Ct. 601, 27 L. Ed. 290, the court quoted 
with approval from Story on the Constitution: 

“Whenever, therefore, a question arises concerning the constitu- 
tionality of a particular power, the first question is whether the power 
be expressed in the Constitution. If it be, the question is decided. 
If it be not expressed, the next inquiry must be whether it is properly 
an incident to an express power and necessary to its execution. If 
it be, then it may be exercised by Congress; if not; Congress cannot 
exercise it.”’ 

When the National Bank Act of 1864 was before the Supreme Court 
of the United States, the doctrine of the McCulloch and Osborn Cases 
was approved, for the reason that national banks were in the nature 
of governmental agencies in carrying out governmental functions, 
and it was held a state could exercise no control over them in the dis- 
charge of their private functions. Farmers’ & Mechanics’ Nat. Bank 
v. Dearing, 91 U. S. 29, 23 L. Ed. 196. 

The basis upon which the authorities rest that Congress has power 
to create a banking corporation and authorize it to carry ona general 
banking business is that such institutions are necessary and appro- 
priate agencies for the carrying out of certain governmental functions, 
and while they are authorized to engage in a general banking business 
(Rev. Stat. U. S. § 51 36 [U. S. Comp. St. 1913, § 9661]), such authority 
is necessary to their continued existence and the exercise of such power 
is necessary to enable the corporations to serve the purpose of their 
creation. The power to create them was never sustained on the ground 
that Congress had the right to charter a corporation for the purpose, 
alone, of engaging in the private trade of banking; but the power of such 
corporation to engage in such trade or business was sustained as necessary 
to perpetuate the life of the corporation created as an instrument or 
agent for carrying out the objects and purposes of the government. 

We come, then, to the inquiry whether Congress has the power 
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to authorize a banking corporation created by it, to engage in the 
business of acting as trustee, executor of wills, adminstrator of estates 
or registrar of stocks and bonds. If such power exists, it must be 
either because Congress has the power to create a corporation for that 
purpose, or because the possession of such authority by corporations 
Congress has the power to create is necessary to the continued existence 
of the corporations. It will not be contended Congress has power 
to create corporations for the sole purpose of acting as trustees, exec- 
utors, or administrators, and it has not attempted to do so. Such 
corporations could not be made the instrumentalities for carrying 
out governmental functions. The business of such corporations ap- 
pertains to private property rights under the laws of the several states, 
their devolution, descent, and distribution. These are subjects of 
regulation by the states and not subject to the control of Congress. 
United States v. Fox, 94 U. S. 315, 24 L. Ed. 192; Pennoyer v. Neff, 
95 U.S. 714, 24 L. Ed. 565; Brown v. Fletcher’s Estate, 210 U. S. 82, 
28 Sup. Ct. 702, 52 L. Ed. 966; Yonley v. Lavender, 88 U. S. (21 Wall.) 
276, 22 L. Ed. 536; Security Trust Co. v. Black River Nat. Bank, 
187 U. S. 211, 23 Sup. Ct. 52, 47 L. Ed. 147. 

Trust companies or corporations organized for the purpose of act- 
ing in trust capacities are very different from banking corporations. 
In some of the states a corporation may be authorized to do a bank- 
ing business, and also to act as trustee, executor, or administrator; 
but the two functions, when exercised by the same corporation, are 
kept separate and apart. In some states banks do not exercise the 
powers of trust companies, and in others trust companies do not exer- 
cise banking functions. Since Congress has no express or implied 
power to create trust companies to act as trustees, executors, or ad- 
ministrators, the nature and character of their business making them 
the creatures of the various states, Congress could only vest national 
banking corporations with such powers if they were reasonably neces- 
sary to the efficiency of such corporations for the purposes of their 
creation as governmental agencies. If Congress had deemed the 
exercise of trust powers by national banks necessary to the accomplish- 
ment of the governmental purposes for which they were created, it 
would seem such power would have been granted expressly to all na- 
tional banks, as was the power to exercise certain banking functions 
granted by section 5136 of the federal statutes. The right of a national 
bank to act as trustee, etc., as conferred by the Federal Reserve Act, 
was made elective with the bank. This feature of the act would pre- 
clude the conclusion that Congress deemed it necessary, on any ground, 
that national banks possess the power to act as trustees, executors, 
administrators, or registrars of stocks and bonds. If it had, it is evi- 
dent it would not have made the act elective and permissive. National 
banks, without the power to act as trustees, etc., have efficiently served 
the governmental purposes for which they were primarily created, 
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and it not being shown such added powers are now necessary to the 
further success of such purposes, and we being of the opinion the power 
attempted to be conferred by Congress belong strictly to the states, 
we think the act, in so far as it attempted to confer such powers upon 
national banks, is unconstitutional and void. 

Third—The General Assembly of Illinois, in adopting the State Bank 
Act, the Trust Act, and the General-Incorporation Act, was exercising 
powers belonging to the state. Banking corporations may qualify 
under the Trust Act to accept and execute trusts, and corporations 
may be organized under the General Incorporation Act for that pur- 
pose. Section 26 of the General Incorporation Act (Hurd’s Rev. St. 
1913, c. 32) provides that foreign corporations doing business in this 
state shall be subject to the liabilities, restrictions, and duties imposed 
upon corporations of like character organized under the laws of this 
state, and they can have no other or greater powers. It may well be 
doubted whether a corporation created by act of Congress for a na- 
tional governmental purpose, considered either as a foreign or domestic 
corporation, could be construed to be within the meaning of the state 
statute; but, however that may be, we are of the opinion permission 
to a national bank to act as trustee, executor, or administrator is in 
contravention of the state law, and such permission is authorized by 
the Federal Reserve Act only “when not in contravention of state or 
local law.’’ While not expressly so stated, we understand the position 
of relator in effect to be that, if the state is excluded from the exercise 
of all visitorial and regulatory powers, permission to a national bank 
to engage in the execution of trust powers would be in contravention 
of the state law; but it is contended that the exercise of the state au- 
thority over such corporations is not excluded. No such authority 
to the state is recognized either by the act of Congress or the Federal 
Reserve Board. The rules adopted by the Board require the trust 
department of a bank granted permission to execute trusts to be a 
separate department, under the management of officers whose duties 
shall be prescribed by the officers of the bank. The funds, securities 
and investments are required to be held separate and distinct from, 
the funds and securities of the bank, and one from another. Rule 4 
requires examiners appointed by the Comptroller of the currency or 
designated by the Federal Reserve Board to make thorough and com- 
plete audits of the cash, securities, accounts, and investments of the 
trust department at the same time examination is made of the bank- 
ing department. The board reserves the right to revoke permits where 
in its opinion a bank has wilfully violated the regulations of the board 
or the laws of the state. 

If, as claimed by relator, national banks will consent to an exam- 
ination by the state of their trust department, that would not alter 
the situation from a legal point of view. A mere examination by 
permission, and without any authority to take any action if action 
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be found advisable, would be a farce. Large powers in the control 
and regulation of corporations authorized by the Illinois statute to 
administer trusts are given the state. In addition to other import- 
ant powers conferred on the auditor of public accounts, he is required, 
personally or by competent persons appointed by him, to annually 
examine such corporations, and may do so oftener if in his judgment 
it is necessary. He may cause proceedings to be instituted for viola- 
tions of law, may direct the discontinuance of any unsafe or illegal in- 
vestment, and may revoke the certificate of authority to do business. 
As a mere business proposition it would seem impracticable and in- 
consistent to attempt to subject the corporation to the control or 
regulation of the state and federal authorities at the same time. They 
might disagree whether the department was being properly conducted 
and whether its powers were being properly executed. It is easily 
possible, and we think highly probable, that there would be conflicts 
of authority between the state and federal authorities, and in that 
event which is to control? If both are to have equal authority, how 
are their differences to be settled? And if one has paramount au- 
thority, why say the corporation is subject to regulation and control 
of both? We think the question has been settled against the right of 
the state to regulate or control any department of a national bank, 
even if it were conceded Congress had the power to confer upon it 
the authority to act as trustee, executor or administrator. In Farmers’ 
Nat. Bank v. Dearing, Supra, Davis v. Elmira Savings Bank, 161 
U. S. 275, 16 Sup. Ct. 502, 40 L. Ed. 700; Easton v. Iowa, 188 U. S. 
220, 23 Sup. Ct. 288, 47 L: Ed. 452, and many other cases, it has been 
held that national banks are instrumentalities of the federal govern- 
ment in carrying out its governmental powers, and in the conduct 
of their affairs are not subject to the authority and control of states 
in conflict with the laws of the United States; that Congress is the 
judge of the extent of powers to be conferred upon such banks, and has 
the sole authority to regulate and control the exercise of their opera- 
tions, and the states have no authority, whether with hostile or friendly 
intentions, to interfere with national banks or their officers in the 
exercise of the powers bestowed upon them by the general government. 

We have before attempted to point out that the power to act as 
trustee, executor, or administrator was not necessary. to be conferred 
upon national banks to enable them to serve the purpose for which 
they were created, nor necessary to the vitality or continued existence 
of the corporation. We are furthermore of opinion that those are 
subjects exclusively within the jurisdiction of the state. Certain 
powers of government belong exclusively to the states, and certain 
powers exclusively to the national government. The power to reg- 
ulate property within the limits of the state, the modes of acquiring 
and transferring it, and the rules of descent and distribution of property 
are subjects belonging exclusively to the jurisdiction of the state. 
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United States v. Fox, supra; Pennoyer v. Neff, supra; Overby v. Gordon, 
177 U. S. 214, 20 Sup. Ct. 603, 44 L. Ed. 741; Yonley v. Lavender, 
Supra. Trustees, executors, and administrators deal with private 
property. They are the instrumentalities through which estates are 
settled and the transfer of property effected, and through which private 
property is protected and guarded for the purpose of applying it to 
the uses for which it was intended. They are not subjects over which 
the federal government has been given control, and any attempt to 
exercise such control would be ‘‘in contravention of state or local law,” 
which is forbidden by section 11k of the Federal Reserve Act, and 
would also be in violation of the Constitution. 

The demurrer to the petition is sustained, and the writ denied. 

Writ denied. 


BY-LAW NO PROTECTION TO SAVINGS BANK 
PAYING WRONG PERSON. 


Schneider v. Union Dime Savings Bank, New York Supreme Court, Appellate Term, January 7, 1916 
156 N. Y. Supp. 753. 


A savings bank, which pays a deposit to a person wrongfully in pdssession of the 
pass book, is responsible for the amount to the real owner of the deposit, where the 
difference between the genuine signature of the depositor and the forged signature, 
on which the payment was made, was “‘ such as to be apparent to a man experienced 
in comparing handwriting.’’ The bank is not protected in a case of this kind bya 
by-law to the effect that a payment made to a person presenting a deposit book shall 
be deemed to be made to the depositor. 

Appeal from City Court of New York, Trial Term. 

Action by Joseph Schneider against the Union Dime Savings Bank. 
From a judgment for plaintiff and an order denying new trial, 
defendant appeals. Affirmed. 

Fincu, J. This is an action by a depositor to recover from a sav- 
ings bank a balance alleged to be still held on deposit. It appears 
from the evidence that before the bringing of this action the bank 
had paid $500 to a person presenting plaintiff's bank book and an 
order forged in his name. The bank charged plaintiff’s account with 
this sum, and claims it should not be obliged to pay it again. The 
order on which payment was made was a forgery, and the only ques- 
tion which needs to be considered here is whether the bank was pro- 
tected in making the payment. 

The by-laws of the bank contain the usual regulation, which plain- 
tiff was bound by, to the effect that all payments made to a per- 
son presenting a deposit book should be deemed to be made to the 
depositor, whether or not the latter gave that person authority to with- 

NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement § 423, 424. 
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draw the money. The rule of law is well settled, however, that not- 
withstanding such a regulation the savings bank is bound to exercise 
ordinary care to safeguard its depositors from payments made to per- 
sons irregularly applying therefor, even though they present the de- 
positors’ passbook. Appleby v. Erie Savings Bank, 62 N. Y. 12; 
Kummel v. Germania Savings Bank, 127 N. Y. 488, 28 N. E. 398, 
13 L. R. A. 786; Kelley v. Buffalo Savings Bank, 180 N. Y. 171, 72 
N. E. 995, 69 L. R. A. 317, 105 Am. St. Rep. 720. The question to 
be decided in this case is whether the defendant’s employees exercised 
ordinary care in failing to detect the fact that the order on which the 
$500 was paid was a forgery. 

The order itself and the original signature card which plaintiff 
signed on opening the account are before the court, and the difference 
between the two signatures is such as to be apparent to a man ex- 
perienced in comparing handwriting. While there is a certain sim- 
ilarity in the form of the letters, it takes no expert to recognize the 
great difference in the fluency with which they were written. On even 
a casual observation, the genuine signature discloses some skill and 
speed in writing, while the forgery appears like the labored product 
of a hand unaccustomed to the pen. Certainly the dissimilarity is 
sufficient to ‘be apparent so as to put on his guard a person competent 
to hold the position of paying teller in a savings bank. 

Moreover, plaintiff’s expert, in addition to the reason quoted in the 
opinion of Mr. Justice LEHMAN holding that the signature to the order 
was a forgery, gave as reasons upon which the court was fully war- 
ranted in basing its judgment the following: 

“Then, when you take the standard signature, however, you find 
that the handwriting in the standards slants to the right of vertical, 
whereas the disputed signature is almost vertical; it is not quite vertical; 
but in the standards there is a decided slant to the right of vertical, 
and you find it is made with a fair degree of speed and without this 
patching process. There are a number of pen lifts in the genuine 
writings, and the disputed signature has those pen lifts and has seven 


or eight additional pen lifts that we do not find in the genuine signa- 
tures.” 


At the close of the trial, both parties having moved for a direction 
of a verdict, the court granted plaintiff’s motion, and the judgment 
entered thereon should be affirmed, with costs. 

Bijur, J., concurs. 

LEHMAN, J. (concurring in part). The plaintiff on November 3, 
1913, presented to the bank his deposit book and a draft for $822.64. 
The defendant refused to pay the draft, claiming that the plaintiff did 
not have that amount on deposit because on June 16th the bank had 
paid out $500, to some person presenting the plaintiff’s bank book and 
an order for the sum of $500, which purported to be signed by the 
plaintiff. 

For the purposes of this appeal, we must assume that the bank 
book was stolen from the plaintiff’s possession and plaintiff’s name 
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signed to the order. It appears further that the by-laws of the bank 
contain a regulation that: 


“ Depositors alone shall be responsible for the safeguarding of their 
books. And all payments made to persons producing the deposit 
books whether with or without an order or letter of attorney, purport- 
ing to be signed by the depositor shall be deemed good and valid pay- 
ment to depositors respectively and shall fully discharge the bank 
therefrom.”’ 


The plaintiff assented to this regulation and is bound thereby. In 
the case of Appleby v. Erie County Savings Bank, 62 N. Y. 12, the 
court stated: 


“It is necessary and proper that rules and regulations shall be pre- 
scribed for the payment of money deposited in savings banks, aad for 
the protection of the banks in making payments, and if such rules are 
within the restrictions of the act, and are reasonable, they should be 
upheld. They constitute, if properly communicated and assented 
to by the depositor, the contract between the parties. But these 
rules do not dispense with the exercise of ordinary care on the part 

* * * of the bank.” 


This statement of the law has been frequently cited with approval 
and undoubtedly represents the established law of this state. It follows 
that, since the defendant has made such a payment of $500 of plain- 
tiff’s account as the plaintiff agreed should constitute a good and valid 
payment to him, the plaintiff cannot recover this amount from the bank 
if the bank has exercised due care in making the payment. 

The paying teller of the bank is dead, and consequently the bank is 
not in a position to produce testimony of the exact care used by him in 
making the payment. Obviously, however, wrongdoing or negligence 
is never presumed without some evidence. The evidence which the 
plaintiff claims established such negligence is the difference between 
the forged signature on the draft of $500, and the plaintiff’s signature 
on file with the bank. In Appleby v. Erie County Savings Bank, supra, 
the court said, in considering a similar claim: 


“If the two signatures were so dissimilar as when compared the 
discrepancy would be easily and readily discovered by a person com- 
petent for the position, then the failure to discover it would be evidence 
of negligence which should have been passed upon by the jury. It 
would not be evidence of negligence if the difference was not marked 
and apparent, or if it would require a critical examination to detect 
it, and especially if the discrepancy was one as to which competent 
persons might honestly differ in opinion.” 


In this case there is no doubt but that the forged signature bears a 
very marked similarity to the true signature; in fact, even at the trial 
the defendant produced several experts who testified that in their 
opinion it was a genuine signature. 

The plaintiff’s expert conceded practically that an ordinary man 
would not be able to see the difference, but he thought that a bank 
teller was not ‘‘an ordinary man,” and ‘‘the line quality is so absolutely 
bad as to attract your attention at once, but so far as outline is con- 
cerned it does resemble it.” 
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The mere fact that one expert differing with other experts testifies 
that the “line quality,” or difference in slant, “should attract your 
attention at once,’’ does not in my opinion raise a real issue of negli- 
gence, where upon inspection of the signatures themselves the dissimi- 
larity in the signatures, appears of such a character that no negligence 
can reasonably be predicated upon it. 

At the close of the case, both sides moved for the direction of a ver- 
dict, and the learned trial justice directed a verdict for the plaintiff 
for the full amount. For the reasons given above, I think that this 
direction was erroneous, and that he should have directed a verdict 
only for the sum of $322.64, with interest. 

Judgment should be reduced to that amount, and as modified affirm- 
ed, with costs to the appellant. 


ACTION AGAINST BANK FOR LIBEL. 


Froslee v. Lund’s State Bank of Vining, Supreme Court of Minnesota, December 17, 1915. 
155 N. W. Rep. 619. 


A bank, in response to an inquiry as to the habits, integrity, etc. of a grain buyer, 
wrote that he is “ financially weak and is in the habit of borrowing from farmers 
whenever he can get it and all he can get. His credit at the above bank was shut 
off last June.”” It was held that this constituted libel and that a verdict for $500 
- damages against the bank was proper. 


Appeal from District Court, Otter Tail County; William L. Par- 
sons, Judge. ; 

Action by T. H. Froslee against Lund’s State Bank of Vining, a 
corporation. Verdict for plaintiff. From an adverse order, defend- 
ant appeals. Affirmed. : 

Hatiam, J. In October, 1912, plaintiff was in the business of buy- 
ing grain from farmers at Vining, Minn. In the preceding month he 
had made an arrangement with the P. B. Mann Company, a grain 
firm of Minneapolis, through its traveling solicitor, Mr. Sustad, whereby 
the Mann Company was to handle all the grain that he bought during 
that season, and was to advance him money without security up to 
$3,000 to enable him to handle the season’s business. Before the 
middle of October $1,000 had been advanced. At this point the Mann 
Company applied to the Union Investment Company for a loan, and 
offered plaintiff’s note as collateral security. Thereupon the Invest- 
ment Company wrote defendant as follows: 

“* Will you kindly favor us with your opinion concerning the prompt- 
ness, integrity, habits, ability, financial strength of [plaintiff] and 


state if, in your judgment, the management is such as to promote 
success. Your answer will be treated as confidential. * * *” 


Defendant answered as follows: 
‘‘ Habits varying according to association. Financially weak and 
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is in the habit of borrowing from farmers whenever he can get it and 
all he can get. His credit at above bank was shut off last June. Has 
little or no exempt property and is a kicker and a political crank.” 


The investment Company handed the letter to the Mann Com- 
pany. This company thereupon wrote Sustad as follows: 


‘“* Now after such a report as that I think we better get our $1,000.00 
as soon as possible and advance money only on bill of lading, unless 
you are willing to be responsible for him.”’ 


Sustad thereupon agreed to become responsible for plaintiff and his 
relations with the Mann Company continued. Plaintiff sued for 
libel and recovered a verdict. Defendant appeals. 

The court instructed the jury that the language with reference to 
plaintiff’s habits and the statement that he was “‘a kicker and a political 
crank’’ were not libelous. No question is raised as to the libelous 
character of the remaining language. Defendant contends that the 
facts stated in the communication were true, and that in any event the 
communication was privileged. 

As to the truth of the statements: 

The first statement is that plaintiff was ‘‘financially weak.’’ The 
term “financially weak” is a relative term. A man may be “financially 
weak”’ for handling large undertakings, and yet be financially strong 
for carrying on a small business. This statement was made with 
reference to plaintiff as a buyer and shipper of grain at a village of 200 
inhabitants. The statement that he was ‘financially weak’’ imputed 
doubtful credit and responsibility and cast doubt on his financial ability 
to properly carry on his business and meet his obligations. The evi- 
dence showed that plaintiff was in the habit of paying for the grain 
that he bought and that he was generally taking care of his obliga- 
tions in a businesslike manner. He had accumulated some property. 
It was for the most part incumbered, but had a margin of value over 
the incumbrance. He carried overdrafts at the bank at times, but this 
was acquiesced in by the bank and he paid interest thereon. He used 
some borrowed money in his business, most business men do, but his 
manner of taking care of his obligations was such that Sustad, who 
has known him for years, was willing to guarantee advances to him 
to the amount of $3,000 without security. 

The evidence is sufficient to sustain a finding that the statement 
that plaintiff was “ financially weak’”’ was not true. 

The statement that he was ‘‘in the habit of borrowing from farmers 
whenever he can get it and all he can get” clearly imputed an im- 
provident habit of borrowing. Plaintiff did borrow from farmers, 
but so far as appears he had either repaid his loans or was still carry- 
ing them on terms and in a manner satisfactory to the lenders. The 
jury might find this charge untrue. 

The truth of the statement that “his credit at the above [defendant] 
bank was shut off last June” is in dispute. Plaintiff had formerly 
carried his account in defendant bank and carried overdrafts there. 
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Relations were terminated. Defendant claims it refused to carry him 
further. Plaintiff denies this and claims that the breaking off of busi- 
ness relations was because of dissatisfaction on his part. The jury 
might find this statement in the letter untrue. 

The law of the case is clear. The occasion was qualifiedly privi- 
leged, Marks v. Baker, 28 Minn. 162, 9 N. W. 678; Hebner v. Great 
Northern Ry. Co., 78 Minn. 289, 80 N. W. 1128, 79 Am. St. Rep. 387; 
Hansen v. Hansen, 126 Minn. 426, 148 N. W. 457, L. R. A. 1915A, 
104; and no action lies for the publication, even though false, unless 
it was made with malice in fact. The burden of proof of malice is upon 
the plaintiff. The occasion loses its privilege, however, if the state- 
ment is in fact false, and knowledge of the falsity is brought home 
to the person making it. State v. Ford, 82 Minn. 452, 455, 85 N. 
W. 217; Virtue v. Creamery Package Mfg. Co., 123 Minn. 17, 46, 47, 
142 N. W. 930, 1136, L. R. A. 1915 B, 1179, 1195. There was some 
evidence from which it might be inferred that defendant knew of the 
falsity of some of the statements made. There was also some evi- 
dence of ill feeling between defendant’s cashier and plaintiff. It is 
also to be noted the letter of inquiry called for information as to mat- 
ters such as promptness and integrity, as to which there was no doubt 
and as to which any answer made would of necessity have been favor- 
able to plaintiff; yet, as to these, defendant’s letter was silent. The 
statements as to character and as to political characteristics, while 
not libelous, m ght well be construed as manifesting some ill feeling. 
The finding of malice in fact is sustained. 

It is claimed the damages are excessive. The case has been twice 
tried. The first jury gave plaintiff $1,000. The second gave him 
$500. No special damage was shown, but where a _ publication is 
libelous per se a verdict for some substantial amount will be sustained 
even though no special damage is proven. 25 Cyc. 490; Svendsen v. 
State Bank of Duluth, 64 Minn. 40, 65 N. W. 1086, 31 L. R. A. 552, 
58 Am. St. Rep. 522; Bradley v. Cramer, 66 Wis. 297, 304, 28 N. W. 
372.. Where no special damage is shown it may be difficult to measure 
the damage in money, but the jury must measure it as best they can. 
In such case the amount of damages is a subject for the exercise of 
sound judicial discretion. The statement was a damaging one. Had 
it not been for the friendship of Sustad, plaintiff’s business relations 
with the Mann Company would have been terminated. The case 
was also one where the jury might in their discretion give some amount 
as punitive damages. In actions of this kind a verdict will not be set 
aside by an appellate court on the ground of excessive damages ‘‘unless 
the case be such as to furnish evidence of prejudice, partiality, or cor- 
ruption on the part of the jury. The case must be gross to justify 
ordering a new trial on the question of damages.’”’ Blakemanv. 
Blakeman, 31 Minn. 396, 400, 18 N. W. 103, 105. 

Order affirmed. 
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A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


VII. COLLECTION OF CHECKS. (Continued.) 


. Sending Check Directly to Drawee Bank. 

Where a collecting bank sends a check directly to the bank on which it 
is drawn and the drawee bank fails before remitting, or before its re- 
mittance draft can be collected, the collecting bank is responsible to 
the owner of the check for the amount lost thereby. It has been held 
that the collecting bank, is not liable in such a case, where it appears 
that the check could not have been collected, even though it had been 
sent to an independent collector for presentment to the drawee. 


. Where the Drawee is the Only Bank in its Town. 
The rule stated above is applied by the weight of authority, even in a 
case where there is no other banking institution in the city or town 
where the drawee is located. 


. Circuitous Routing of Checks. 
Where a collection fails because the collecting bank sends it forward 
by an unreasonably circuitous route, the collecting bank may be held 
liable to the owner of the check. 


. Liability of Collecting Bank for Defaults of Correspondent. 

On the question of whether a collecting bank is responsible to its customers 
for losses occasioned through the defaults of its correspondents, there 
is an irreconcilable conflict of authority. The cqurts, in which this 
question has arisen, are almost evenly divided on the proposition. 

§ 167. Sending Check Directly to Drawee Bank. A bank, which 
receives a check for collection, is frequently impelled by various con- 
siderations to forward the check directly to the bank on which it is 
drawn. This may be done as a matter of convenience, or expediency, 
or the check may be forwarded in this manner because the collecting 
bank has no correspondent at the place where the drawee is located, or 
because the drawee is the only banking institution at that place. 

When a collecting bank, for any reason, forwards a check directly to 
the drawee, it may happen that the drawee is at the time, without the 
knowledge of the collecting bank, in a weakened financial condition- 
The drawee bank, in such circumstances, may find it convenient to post- 
pone for a short period remitting the amount of the check. And then; 
it may happen, in fact it frequently does happen that the drawee bank 
may pass into the hands of a receiver, or otherwise terminate its business 
activities before the remittance is made. Or, in case the drawee has 
promptly remitted, i may fail before its remittance draft can be col- 
lected. In cases of this kind and there have been many of them, the 
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customary course for the owner of the check to take is to claim that the 
collecting bank was guilty of negligence in forwarding the check directly 
to the drawee bank and that the check would have been collected, had 
it been forw.rded to some other bank and by that bank presented over 
the drawee’s counter. Without exception the courts hold that the 
handling of a collection item in this manner constitutes negligence and 
that the collecting bank is responsible to its customer, the owner of the 
‘check, to the extent of the amount for which the check was drawn. 
This rule is based on the ground that in forwarding a check directly to 
the drawee, the collecting bank takes the very improper and unbusiness- 
like course of making a debtor the agent of his creditor in the very act 
of collecting the debt. 

The reasons for the rule are expressed in a Colorado decision, German 
National Bank v. Burns, 12 Colo. 539, 21 Pac. Rep. 715, as follows: 
“‘ Even if we can conceive of such an anomaly as one bank acting as the 
agent of another to make a collection against itself, it must be apparent 
that the selection of such an agent is not sanctioned by businesslike 
prudence and discretion. How can the debtor be the proper agent of 
the creditor in the very matter of collecting the debt? His interests 
are all adverse to those of the principal. If the debtor is embarrassed, 
there is the temptation to delay, if wanting in integrity, there is the 
opportunity to destroy the evidence of the indebtedness.” 

The dangers which attend the collection of checks in this manner have 
frequently been referred to in this publication. A very exhaustive 
article on the subject was published in the April, 1914, issue beginning 
at page 295. Nevertheless, it is believed that the subject is of sufficient 
importance to give it a brief review at this time. 

Occasionally a collecting bank escapes liability, where a collection 
fails as a result of sending the check directly to the bank on which it is 
drawn. Thus, where the depositor of certain checks, which had been 
sent directly to the drawee, received without objection, the drawee’s 
dishonored remittance draft, it was held that he had ratified the act of 
the collecting bank in forwarding the checks in this manner and for that 
reason was not entitled to hold the collecting bank liable. Winchester 
Milling Co. v. Bank of Winchester, 120 Tenn. 225, 111 S. W. Rep. 248. 
And it has been held that, where a collecting bank sent a check directly 
to the drawee and it was not collected because of the failure of the drawee, 
the collecting bank was not liable, it appearing that even if the check 
had been sent-to an independent collector it would not have reached its 
destination in time to be presented before the drawee’s failure. First 
National Bank v. City Nat. Bank, 12 Tex. Civ. App. 318. In such cases 
as those referred to, wherein the collecting bank is fortunate enough to 
avoid legal responsibility, its escape is due more to luck than to foresight 
on the part of the bank. And these decisions do not in any way lessen 
the danger which attends the collection method: under discussion. 

§ 168. Where Drawee is the Only Bank in its Town. It would seem 
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that the rule referred to in the preceding section should not apply where 
the drawee bank is the only banking institution in the city, or town, where 
it is located. It is very difficult to see what the collecting bank is to do 
in such a case, if it does not forward the check directly to the drawee. 
Apparently, it must either refuse to receive the check for collection, or it 
must send out a special messenger charged with the duty of presenting 
the check in person to the drawee. However, in most of the cases in 
which this situation has been presented, the courts have held that the 
fact that the drawee is the only bank at the place where it is located, is 
no excuse to the collecting bank. If the collecting bank, even in such a 
case, forwards the check directly to the drawee and the drawee fails 
before remitting, or before its remittance draft can be collected, the 
collecting bank is liable to its customer for the loss thus sustained. This 
is an extremely harsh rule and one which imposes an unfair burden upon 
bankers. 

This rule has been refused recognition in a comparatively recent 
Texas decision. First National Bank v. City Nat. Bank, 166 S. W. Rep. 
689. In that case, it was decided that it is not negligent for a collecting 
bank to send a draft directly to the drawee bank where it appears that 
there is no other bank located at the same place, that the drawee is a 
bank in good standing, that express companies refuse to handle protest 
items and that there is an established custom among banks in the locality 
to forward checks under such circumstances directly to the drawee 
banks, with instructions to protest. It also appeared in this case that 
the owner of the check was aware of the custom and did not expect the 
collection to be differently handled. And it has been held that, where 
the depositor knew that there was no other bank at the place where the 
drawee was located, and was aware of the fact that the check was to be 
collected without expense to him in accordance with banking usages, 
and the bank in which he deposited the check sent it to a correspondent, 
which in turn forwarded it directly to the drawee, the deposit bank was 
not liable to the depositor, the check not being collected because of the 
failure of the drawee before the arrival of the draft which it remitted in 
payment. Wilson v. Carlinville-Nat. Bank, 187 Ill. 222, 58 N. E. Rep. 
250, 52 L. R. A. 632. e 

Sometimes a practice, which would not otherwise. be tolerated, receives 
judicial sanction on the ground that it has been indulged in so extensively 
as to become a valid custom. But, when it comes to attempting to es- 
tablish the propriety of mailing checks directly to the banks on which 
they are drawn, on the theory that such practice constitutes a custom, 
the courts refuse to listen to the contention and hold that the collecting 
bank is not protected on the ground of custom, for the reason that cus- 
tom will never justify negligence and for the further reason that this 
particular practice is unreasonable and, therefore, cannot constitute a 
valid custom. 

It is quite obvious, from what has been said above, that the practice 
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of sendin: checks directly to the banks on which they are drawn is a 
dangerous one and one which is more than likely to involve the collecting 
bank, which indulges in it, in legal liability. It is a liability which cannot 
always be avoided by sending checks to some collecting agent for present- 
ment to the drawee for the reason that it appears that there are cases in 
which this is impracticable and evenimpossible. Banks can, however, 
avoid the possibility of being held liable in cases of this kind by an express 
understanding with their depositors that collection items may be for- 
warded directly to the banks by which they are payable. It was held, 
in First National Bank v. Citizens Savings Bank, 123 Mich. 336, 82 
N. W. Rep. 66, that where a depositor had assented to the sending of his 
check directly to the drawee, he could not thereafter hold the bank liable 
for a loss resulting from this transaction. 

To sum up the situation, a banker should not send collection items 
directly to the drawee banks, if he can possibly help it. If he finds that 
certain checks must be forwarded in this manner, he should first secure 
his customer’s assent thereto. ° 

§ 169. Circuitous Routing of Checks. In the preceding sections 
it has been shown how opposed the courts are to the sending of checks 
deposited for collection directly to the banks upon which they are drawn. 
The other extreme, that is, the sending of checks forward for collection 
through the medium of an indirect chain of correspondent banks is fully 
as dangerous. The courts are just as intolerant of this circuitous method 
of collecting checks as they are of sending them directly to the drawee 
banks. 

In a Nebraska case the plaintiff indorsed in blank and deposited a 
check with the defendant bank on May 3lst, drawn on a bank located 
in a town twenty-seven miles distant. The defendant forwarded the 
check through two other banks and it was presented on June 5th. The 
drawee being then insolvent, the check was not paid. It appeared that 
the check would have been paid if promptly presented. In an action 
by the plaintiff to recover the balance claimed due, it was held that the 
check had not been presented within a reasonable time to charge the 
plaintiff as indorser and that the plaintiff was entitled t6 judgment. 
Defendant contended that it was customary to forward checks for col- 
lection in this manner, but the court held that even if such was the cus- 
tom it did not relieve the defendant from liability. First Nat. Bank 
v. Miller, 37 Neb. 500. 

The presentment of the check to the drawee for payment should cer- 
tainly not be delayed by sending it over an unnecessarily circuitous 
course. A delay of this kind may not only result in discharging the 
drawer and indorsers from liability upon the check, but may cause the 
check to operate as a complete payment and satisfaction of the debt 
for which it was originally delivered, and there is no doubt that, under 
such circumstances, the owner of the check would have a cause of action 
against the bank in which it was deposited, or its correspondent banks, 
for the loss thus occasioned. 





THE LAW OF BANKING 139 


§ 170. Liability of Collecting Bank for Defaults of Correspondent. 
One matter upon which the courts have never been able to agree and 
upon which, in all probability, they never will be able to agree is the 
question of a collecting bank’s liability for the default of a correspondent 
bank, to which it has forwarded a check for collection. In the collection 
of checks, it frequently happens that the collection is not carried to a 
successful termination because of the intervention of some default or 
negligent act on the part of a correspondent bank, to which the collect- 
jing bank has forwarded the check. There are various ways, in this con- 
nection, in which a correspondent bank may be guilty of a negligence 
or default. It may neglect to properly pre ent the check for payment 
or in case of non payment, it may neglect to send out proper notices of 
dishonor. The most usual cause of trouble in these cases, however, 
is the failure of the correspondent bank, after it has collected the check 
and has the proceeds in its possession. The question then arises as to 
whether the depositor of the check is entitled to hold the initial bank, 
that is the bank in which he deposited his check, responsible for the loss 
and here we have a conflict among the authorities that is absolutely 
irreconcilable. 

According to one line of authorities, if the initial bank exercises 
proper diligence in the selection of suitable agents to which to entrust 
the collection of the check, it fulfills its obligation to its depositor in this 
regard and cannot be held liable by the depositor for any default or 
negligent act committed by such agent. These decisions point out that 
the depositor of an out-of-town check can have no reason to believe that 
the bank will send out a special messenger for the purpose of making the 
collection and knows that the collection will be accomplished in accord- 
ance with the usual banking customs by forwarding the check to some 
correspondent bank. The depositor, therefore, impliedly agrees to this 
method of. collection. The courts which hold this view maintain that 
a different rule would bring about the inequitable result of making the 
initial bank an insurer of checks deposited with it for collection. 

Squarely opposed to this doctrine is the line of decisions which holds 
that a bank may be held accountable for the acts or omissions of the 
correspondent banks, to which it sends paper for collection. These 
authorities maintain that this is but an application of the well established 
rule of the law of agency that every person who acts through an agent is 
responsible for the agent’s defaults. They point out that it is customary 
for the bank to receive compensation for, or be benefited in some other 
manner by, the handling of out-of-town collections. The bank does not 
consult the depositor in the selection of the agents, through which the 
collection is to be handled and gives him no voice in determining who shall 
be. Furthermore, if the bank desires to avoid liability for the acts or 
omissions of its agents, it is simple enough for the bank to enter into 
an express stipulation to that effect with its depositor. Upon these 
grounds this line of authorities emphatically maintains that a bank which 
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undertakes to collect is chargeable with the defaults of correspondents 
employed in making the collection. 

The weight of authority on this question seems to slightly favor the 
rule that the collecting bank is not responsible to its customer for the 
defaults of its correspondents, unless it appears that the collecting bank 
neglected to exercise reasonable care in selecting suitable and proper 
correspondents. This conclusion has been reached by the courts of 
Connecticut, Illinois, Indiana, Iowa, Kentucky, Louisiana, Maryland, 
Massachusetts, Mississippi, Missouri, Nebraska, North Carolina, Ten- 
nessee, and Wisconsin. 

A clear statement in favor of this rule is made in Farmers’ Bank & 
Trust Co. v. Newland, 97 Ky. 464, 31 S. W. Rep. 38, where the court 
says: 

‘‘'When a customer deposits with a bank, a note, bill of exchange, 
certificate of deposit, check, etc., for collection at a point distant from 
the location of the bank, he must know the bank cannot send one of 
its officers or agents to such point to make the collection. He is pre- 
sumed to know the method employed by banks in making such collec- 
tions. He knows that the bank must select some other bank or agency 
to aid in accomplishing the undertaking imposed on it. He has made 
the bank his agent for that purpose. He has employed the bank to 
do, through its method of making collection, that which would cost 
him much time and money to do himself. When he so engages the bank, 
and makes it his agent to make the collection, he does so with the 
implied understanding that the bank will follow the customary method 
in making such collections, which necessitates the selection of agents 
or correspondents at other points to carry out the undertaking; and 
the bank can only be held responsible for the exercise of due care and 
diligence in making such selection.” 

On the other hand it has been held that a colleciing bank is responsible 
to its customer for the defaults of its correspondents by the courts of the 
following states: Arkansas, Georgia, Michigan, Minnesota, Montana, 
New Jersey, New York, North Dakota, Ohio, Pennsylvania, South 
Carolina and Texas. This same conclusion has been reached in the 
decisions of the United States Supreme Court. In these jurisdictions 
where it appears that a correspondent bank became insolvent when the 
proceeds of collection were in its hands, neglected to take proper steps 
to charge the parties to the instrument sent to it for collection, or was 
guilty of some other default, or neglect, the initial bank is responsible 
to its customer for the loss resulting therefrom. 

(To be continued.) 
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THE OBJECT OF WHICH IS TO CORRECT CERTAIN DEFECTS IN 
THE LAW APPLICABLE TO BANKING TRANSACTIONS, WHEREBY 
BANKS AND BANKERS ARE UNJUSTLY DISCRIMINATED AGAINST 
AND TO MAKE THE LAW PERTAINING TO SUCH TRANSACTIONS 
UNIFORM THROUGHOUT THE UNITED STATES. 


By JOHN EDSON BRADY 
Of the New York Bar. 


ARTICLE V. PAYMENT OF CHECKS. (Continued.) 


§20. Liability for Refusing Depositor’s Check. Where 
through mistake or error and without wrongful intent a bank 
refuses to hcnor a check drawn by a depositor in proper form 
and properly indorsed and presented, which should have been 
paid, the bank shall be liable to the depositor for such damages 
only as the depositor alleges and proves that he actually suf- 
fered as a result of the bank’s refusal to honor his check. 

A provision similar to the above has been recommended by the 
American Bankers’ Association to the various state bankers’ associa- 
tions as desirable for an act in their respective states. 

A bank impliedly agrees with its depositor to honor his checks upon 
presentment, when they are properly drawn and indorsed, so long 
as there are funds to the credit of the depositor sufficient inamcunt to 
pay the checks. If the bank, without just cause, refuses to honor 
a check drawn by one of its depositors, it is proper that the bank should 
be held liable to the depositor for such damages as naturally arise 
from the dishonor of the check, even though the bank in rejecting 
the check acted in good faith and under a mistaken belief that the 
check was drawn against insufficient funds. The decisions have been 
quite uniform in holding the bank responsible to the depositor in cases 
of this character. 

These decisions are not objectionable in so far as they permit a 
depositor, whose check has been wrongfully dishonored by his bank, 
to recover from the bank such damages as he shows were actually 
suffered by him and which naturally resulted from the bank’s act in 
refusing his check. The decisions, however, go much further than 
this. The general rule laid down by the cases is that, where a check 
drawn by a merchant or trader is rejected through a mistake on the 
part of the bank, the merchant or trader need not establish that he 
suffered any loss as a result of the dishonored check, in order to be 
entitled to recover damages. Upon showing that he is engaged in 
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merchandising or trading and that his check, which should have been 
paid, was rejected by the bank, he is permitted to recover substantial 
damages. Some of the decisions place this right of recovery on the 
ground of public policy. Others place it on the ground that the mis- 
take of the bank in refusing to honor a check imputes insolvency, dis- 
honesty or bad faith to the drawer and, in effect, slanders him in his 
business. ' 

In Schaffner v. Ehrman, 139 Ill. 109, where a check for $249 was 
rejected through an error on the part of the bank’s bookkeeper, dam- 
ages to the extent of $450 were allowed. In American National Bank 
v. Morey, Ky., 87 S. W. Rep. 157, where a check for $30 was rejected 
because an item had been erroneously charged against the drawer’s 
account, he was permitted to recover $500 damages from the bank. 
In Third National Bank v. Ober, 178 Fed. Rep. 678, a check for $50 
was rejected as a result of a clerical error and damages in the sum of 
$500 were awarded against the bank. These are but a few of the 
many instances in which banks have been mulcted in damages be- 
cause, as a result of an honest mistake, which any business man is li- 
able to make, they have rejected a check which should have been paid. 
In allowing substantial damages against a bank, without proof that 
damage of any sort has been sustained, the rule laid down by these 
cases operates unfairly against banks. If the drawer of a check has 
actually suffered a pecuniary loss, as the result of the dishonor of his 
check, it is quite possible for him to establish such loss by proper evi- 
dence and it is in no way unfair to him to require him to produce such 
evidence before awarding a verdict of substantial damages against the 
bank: The rule expressed in the above section deals fairly with bank 
depositors and gives to banks the protection, to which they are er- 
titled in cases of this kind. 


ARTICLE VI. STOPPING PAYMENT. 


§21. Notice to Stop Payment. A notice directing a drawee 
bank to stop payment of a check shall not be binding on the 
bank unless it is given by the drawer (1), conforms with the 
rules of the bank as to such notices (2), accurately and in de- 
tail describes the check, payment of which is to be stopped 
(3), and is communicated to the bank before the check is paid 
or certified. 

(1) The question is frequently asked whether the payee of a check 
has the right to request the drawee bank to stop payment and whether 
a drawee bank is bound by such a request coming from the payee. 
Obviously, a stop payment order should be received from the drawer. 
If the payee of the check after transferring it, wishes payment stopped, 
he should make his request to the drawer and not to the drawee bank. 
In cases of this kind it may happen that the drawer of the check is 
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not willing to stop payment and thereby subject himself to liability 
on the check in the hands of an innocent purchaser. Of course, where 
the payee of the check notifies the drawee bank of sorre irregularity 
in the check, for instance, that his indorsement has been forged or 
that the check has been fraudulently raised, the bank will naturally 
refuse the check upon presentment. This does not, however, con- 
stitute a stopping of payment by the-payee. He is merely notifying 
the bank of an irregularity in an outstanding check and, in refusing 
the check, the bank is merely acting for its own rfrotection. 

(2) Many banks adopt rules with reference to the manner in which 
a notice to stop payment shall be given, such as a rule requiring notice 
of this kind to be in writing, which rules are brought to the attention 
of the depositor by publication in passbooks issued by the bank or in 
some other manner. When such rules are adopted and properly trought 
to the notice of the depositor, they should be rigidly lived up to by 
the depositor in order that his notice to stop payment shall be bind- 
ing upon the bank. 

(3) No bank should, of course, be held liable by the depositor in 
failing to execute his order to stop payment on a certain check where 
the notification given to the bank by the depositor does not accurately 
describe the check, payment of which he wishes stopped. 

§22. Payment of Stopped Check by Mistake. A bank, which 
pays a check after it has been notified by the drawer to stop 
payment in conformity with section 21 of this act, may not 
charge the amount of such check against the drawer’s account; 
but in such case where it appears that the check was paid through 
a mistake on the part of the bank and that the payment was 
made to a person in whose hands the check was enforceable 
against the drawer, such payment shall be valid as against 
the drawer and may be charged against his account. B. C. 183. 

Where the drawer of a check takes proper steps to stop the pay- 
ment of a check which he has issued and the drawee bank through 
a mistake on its part pays the stopped check, thereby causing an actual 
loss to the drawer, it is proper that the bank should not be permitted 
to charge the amount against the drawer’s account. A case of this 
kind arises where the payee of a check obtains it by fraud and the 
drawer upon discovering the fraud, notifies the drawee bank, before 
the check is presented, not to pay it and upon presentment by the 
payee, the bank, through error, pays the check. If the bank had 
refused the check, the drawer would have had a good defense against 
an action on it by the payee. In paying the check a loss is imposed 
upon the drawer unless the bank is held responsible to him for the 
payment. Under these circumstances the bank and not the drawer 
should assume the liability. 

This section is designed to protect the bank in a certain class of 
cases wherein the check is paid to a holder in due course, entitled to 
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enforce it against the drawer. To illustrate, take a case where the 
drawer of a check has issued it in such circumstances that the payee 
is entitled to enforce it against him or where the payee has indorsed 
and transferred it to a holder in due course. If the drawer stops pay- 
ment of such a check, the payee or other holder can bring suit thereon 
and compel him to pay it. If the drawee bank, through mistake on 
its part, pays the check after payment has been stopped, such act on 
the part of the bank imposes no actual loss upon the drawer. The 
bank should, therefore, be permitted to charge the amount of such 
a check against the depositor’s account. The drawer is liable on the 
check and can be made to pay it eventually if it is not paid by the 
bank upon presentment. There is no sound reason why this liability 
should be shifted from the drawer to the bank merely because the 
bank, through an oversight, neglects to carry out the order to stop 
payment. The authorities on this question, however, hold almost with- 
out exception that a drawee bank which pays a check after payment 
has been stopped, is responsible for the amount to the drawer. They 
make no distinction between cases in which a check is paid to one 
who has no legal rights therein and cases in which the check is paid 
to one who is entitled to enforce it against the drawer. 
§23. Bank’s Right to Recover Money Paid on Stopped Check. 
In a case where, under the provisions of this act, a bank is liable 
to its depositor for having paid a check, drawn by such de- 
positor, after payment thereof had been stopped, the bank 
may recover back the amount from the party to whom such 
payment was made or into whose hands the proceeds have 
come unless such party collected the check in good faith and 
parted with value to some other person, in reliance on the bank’s 
action in paying the check, prior to being notified by the bank 
that the check was paid through a mistake. 

The decisions hold that a bank which pays a check after the drawer 
has directed that payment be stopped, is not only precluded from 
charging the amount against the drawer’s account, but is not per- 
mitted to recover the amount from the party, to whom the payment 
was made, where such party was a bona fide holder of the instrument. 
This section permits a recovery by the bank, even though the check was 
paid to a bona fide holder, where it appears that such holder has not 
altered his position to his detriment between the time of payment 
and the time of being notified of the bank’s mistake. 

To express it differently, in a case, where a bank is liable to its de- 
positor, by reason of having paid acheck after the drawer had stopped 
payment, the bank may recover the money from the person to whom 
it was paid, or into whose hands the proceeds have come, unless such 
person can show that, after receiving the proceeds and before being 
notified of the mistake, he parted with value in reliance on the bank’s 
act in paying the check. 
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§24. Stipulation against Liability for Paying Stopped Check. 
Where a bank has given notice to its depositor by a stipulation 
printed in its passbooks or by otherwise bringing the matter to 
the attention of the depositor that, while it will endeavor to 
execute orders to stop payment of checks, no liability shall be 
imposed upon it by a failure to carry out such orders, such 
stipulation shall absolve the bank from liability to its depositor, 
in any case where it appears that such failure on the part of 
the bank was unintentional and due to mistake. 

When a bank undertakes to carry out a stop payment order, it is 
performing an act of courtesy to the depositor from whom the order 
is received. There is no rule of law which imposes upon the drawer 
of checks the duty of exercising extraordinary care in the matter of 
putting his checks into circulation. He may carelessly give out his 
check to one who has no right thereto and protect himself from loss 
by timely notice to the drawee bank not to honor the check upon 
presentment. In the large banking institutions of today, it must 
necessarily happen on occasions that a stopped check will be paid through 
an oversight on the part of the bank. The bank should not be ab- 
solutely liable in cases of this kind. 


ARTICLE VII. OVERDRAFT CHECKS. 


§25. Payment of Overdraft Check. Where the deposit, 
against which a check is drawn is insufficient to pay the check, 
the bank may, upon presentment, reject the check, or it may 
with the holder’s assent pay the amount on deposit to the 
holder. Upon such payment, the bank is entitled to possession 
of the check. 

There are cases where the holder of a check, upon being informed 
by the drawee bank that it is an overdraft, expresses a willingness to 
accept the amount on deposit to the drawer’s credit, preferring no 
doubt, a partial collection of the check to the uncertainty enforcing 
the check against the drawer for the full amount. In some instances, 
of this kind, which have been litigated, the holder has offered to deposit 
to the credit of the drawer a sufficient amount to make the check good. 
There is a dispute among authorities as to whether or not a bank has 
any right to disclose the amount of the depositor’s balance and permit 
the check holder to deposit an amount sufficient to bring the deposit- 
up to the amount of the check. Ina Pennsylvania case, it has been held 
that a bank is within its legal rights in taking this course. Bromley 
v. Commercial National Bank, 9 Phila. (Pa.) 522. But in England, 
it has been held that, where the check presented is larger in amount 
than the account against which it is drawn, the bank has no right to 
disclose the amount of the deficiency so as to enable the holder to de- 
posit such amount to the credit of the drawer for the purpose of having 
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the check paid in full. In an English decision, in which it appeared 
that the bank had advised the holder of a check as to the amount neces- 
sary to make the check good, which the holder thereupon deposited, 
it was held that the bank was liable to its depositor for the amount 


deposited to his credit at the time of the presentment of the check. 


Foster v. Bank of London, 3 F. & F. (Eng.) 214. 

Controversies of this kind should be eliminated. When a depositor 
overdraws his account, he is usually perfectly willing that the bank 
should pay his overdraft check and charge the excess against him as 
an overdraft. If the bank is not inclined to loan its money to him 
in this manner without security, he shoud likewise be willing that 
the bank should pay the amount of his deposit to the holder of the 
check, provided the holder is willing to surrender the check to the 
bank. 

§26. Several Checks Aggregating More Than Drawer’s Deposit. 
Where a number of checks aggregating more than the deposit 
against which they are drawn, are presented simultaneously, the 
bank may pay them so far as the drawer’s deposit will permit 
exercising its discretion as to which checks to pay and which 
checks to reject or it may reject them all as being drawn against 
insufficient funds. 

In some of the states it is made a crime by statute to draw a check 
against insufficient funds with intent to defraud. Most of these statutes do 
not apply toa case whereina depositor innocently issues an overdraft check. 
Whether acting innocently or not, no depositor is entitled in the absence 
of an agreement with the bank toissue checks against insufficient funds- 
When a number of checks are presented at the same time, the aggregate 
amount of which is greater than the amount of the deposit against which 
they are drawn and the bank is unwilling to permit an overdraft, the 
bank is placed in a quandry as to whether it should pay part of the 
checks, or whether it should reject them all. There seems to be but one 
decision in which this question has been presented, Reineisch v. Consoli- 
dated Bank, 45 Pa. Sup. Ct. 236. In this case, the bank rejected all of 
the checks. In an action by the depositor against the bank, it was held 
that the bank was bound to pay the checks so far as the drawer’s deposit 
would permit and that, by reason of having rejected them all, it sub- 
jected itself to liability to the depositor for damages. In a case of this 
kind, the original fault lies with the depositor. By keeping his accounts 
in a reasonably careful manner, he would know when his outstanding 
checks amount to more than the amount deposited to his credit. The 
responsibility for issuing overdraft checks in this manner should rest 
upon him and not upon the bank. And he has no just cause for com- 
plaint against the bank if it prefers to reject all of his checks, rather than 
to select and pay certain ones. 

(To be continued.) 
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Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVII. (Continued). 
Savings Banks. 
THE SAVINGS DEPARTMENT. 


In keeping with modern tendencies, the records and operations of the 
savings department should be as simple as is possible without impairing 
the efficiency of the department. 

In most of the larger banks and trust companies, the savings depart- 
ment is only one of a number of departments, each having its own dis- 
tinct functions to perform. It is, therefore, essential to the success of 
the institution as a whole that the methods employed in each depart- 
ment be such as to conserve energy and accomplish the desired results 
with the minimum amount of labor and cost. 

The methods used in savings departments differ more or less in minor 
details, but the principles underlying the operations, and the regulations 
governing them, are, to a great extent, the same. For the benefit of 
any bank or trust company that may desire to organize a savings depart- 
ment, it will be the endeavor of the writer to describe the operations and 
records in such a way as to be of practical assistance. 


RULES AND REGULATIONS. 


In the organization of a savings department, one of the first and most 
important things is to formulate the rules and regulations which shall 
govern the department’s operations. They are not only necessary for 
the protection of the bank, but also for the information and guidance of 
the depositors. The rules should be brief, but at the same time cover 
any situation that may arise between the bank and a depositor. They 
should be written in simple language and in such a way that they can be 
easily understood by every depositor. Technical and legal phrases 
should be avoided as much as possible. 

Below is given a complete set of rules and regulations which are now 
found, with a few minor variations, in most of our up-to-date savings 
departments. These are the results of years of experience and study, 
and have been proved to be very effective. From them we will also be 
able to get a general idea of the workings of a savings department, before 
considering the operations and records in detail. These rules are usually 
printed in the pass book given the savings depositor, and are as follows: 

1. Savings deposits of one dollar and upwards will be received. 

2. Each person, at the time of opening a savings account, shall sign a 
contract, on the signature card of the bank, agreeing to be governed by 
the rules and regulations of the bank concerning deposits, as they shall 
then exist or be thereafter modified as hereinafter provided. 

3. All deposits shall be entered in the books of the bank, and a pass 
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book shall be given to each depositor, in which every deposit shall be 
entered by some officer or employee of the bank, and such entry shall be 
evidence of such deposit. 

4. Deposits will be put on interest on the first day of each month, and 
all deposits made during the first five days of any month will draw in- 
terest from the first day of such month; on deposits made after the fifth 
day of each month, interest will be allowed from the first day of the 
month following the deposit. 

5. On the first day of June and of December in each year, interest shall 
be credited on the books of the bank at the rate of three per cent per an- 
num on all sums of savings deposits then in the bank, except that no 
interest shall be payable for parts of a month or on parts of a dollar. 
neither shall interest be payable for any part of any half year included 
between the first day of June and of December, or the first day of Decem- 
ber and of June, on sums withdrawn between said dates. The Savings 
Department does not pay interest on daily or average balances, and 
withdrawals between the interest days, June lst and December Ist, are 
deducted from the first deposit. 

In order to facilitate current business, such interest so credited on the 
books of the bank will not be payable to the depositor, or entered in his 
pass-book, until on or after the fifth day following such credit. It is not 
necessary to present pass book for the entering of interest on any particu- 
lar day. 

When interest is so due and payable and is not drawn out, it will be 
added to the deposit account and thereafter draw interest the same as the 
principal. 

6. Withdrawals of deposits, and the interest thereon, may be made by a 
depositor personally, or by another person holding the depositor’s 
written order or power of attorney, duly authenticated, or by his or her 
heirs, legal representatives or assigns. In either instance, the pass book 
must be presented, in order that the payment may be entered therein; 
provided, however, that if the depositor shall prove to the satisfaction 
of the officers of the bank that his pass book has been lost, stolen or 
destroyed, and shall furnish to the bank satisfactory indemnity against 
any claim which may at any time be made against the bank on account 
thereof, the officers of the bank may make payment to the depositor 
without the production of such book. 

7. As the officers of the bank may not be able to identify every deposi- 
tor, and as the possession of the depositor’s pass book may, if in the 
possession of improper hands, tend to mislead the officers in making 
payments, payments made by the bank to one holding the pass book 
shall be binding on the owner of the book, unless such owner has, prior 
to such payment, notified the bank, in writing, that his book has been 
lost, stolen or destroyed, and requested the bank not to make payments 
on presentation of such book. 

8. All deposits and withdrawals of money must be made at the office of 
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the bank only, and during the hours only when the office is open for 
business. It being necessary to lend out funds to enable the bank to 
pay interest, and as time to get in the same may be desirable, the bank 
reserves the right and makes it a condition of all savings deposits to 
demand and have sixty days previous notice, in writing, as a condition 
of payment on all sums exceeding $100, and thirty days notice on smaller 
sums, whenever, in its opinion, the same may be deemed advisable. 
This provision shall not apply to deposits of minors, nor where moneys 
are deposited under order of court, nor to other cases for which special 
provisions may be made. 

9. Deposits made by a married woman cannot be withdrawn by her 
husband without her consent. 

10. Payments made to a minor, or on his order, of deposits made by or 
for him, shall be binding on him. 

11. The bank shall be at liberty to return, at any time, any part or the 
whole amount to the credit of any depositor, or stop the interest thereon, 
upon giving ten days written notice, mailed to the depositor at the ad- 
dress given on the books of the bank; but if this option is exercised by the 
bank, without request from the depositor, interest shall be allowed. 

12. The bank may at any time refuse to accept any deposit or may 
limit the amount thereof. 

13. When an account is closed, the pass book and all vouchers per- 
taining thereto must be returned to the bank. 

14. These rules may be altered, amended or rescinded, or new rules 
made, and after notice of such alterations, amendments, or new rules 
has been posted in the banking room of the bank for five consecutive 
business days, they shall be binding on depositors. 


INTEREST DATES AND INTEREST. 


It will be noted from rule five above, that the interest dates are given 
as June lst and December Ist. It is customary to credit the interest on 
Savings accounts semi-annually, and many banks have adopted these 


dates, but there are some which credit the interest on other dates, such 
as July Ist and January Ist. A bank, of course, can adopt any semi- 


annual interest dates that it thinks best suited to its local conditions. 

It will also be noted that the rate of interest is given in said rule as 
three per cent. The rate of interest paid, of course, varies in different 
cities and in different banks, according to their local conditions. A bank 
also sometimes changes its rate to meet conditions. The rate usually 
paid ranges from three to four per cent. 


THE OPERATING FORCE. 


The next important step in the organization of a savings department 
is the selection of the men to constitute its operating force. The officers 
of the bank should be very careful in this, as the success of the depart- 
ment largely depends on the men in charge. Each man should be es- 
pecially fitted for his position. 

The operating force of a well organized savings department usually 
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consists of a Manager, one or more Receiving and Paying Tellers, and a 
sufficient number of bookkeepers, clerks and stenographers to handle 
the work properly. 

The Manager is the head of the department and, as such, holds a 
responsible position. The officers and directors of the bank look to 
him, in a large measure, for the success of the department. He should, 
therefore, be a man who thoroughly understands the work of a savings 
department, and has the ability to get new accounts and retain them. 

It is also essential that the manager have a pleasing personality, for 
he continually comes in contact with the customers. He opens accounts 
for new depositors, adjusts any matters that cause discussion between 
a customer and an employee, and is often called upon by depositors for 
information or explanations. As a rule, he also has charge of all the 
correspondence connected with the department. It is, therefore, ap- 
parent that the manager, by his manner of treating the depositors, can 
be the means of either satisfying them and attracting others, or of driving 
them away. Many banks have lost valuable business on account of an 
irritable official or employee, who did not handle the customers properly. 
The manager should, therefore, have sufficient self-control to be patient 
and courteous at all times, and enough tact to smooth out the difficult 
situations. Above all, he should possess that wonderful asset known as 
common sense. 

Besides waiting on the public, the manager has many other duties 
to perform. He usually passes on all questionable signatures, assists 
the tellers and bookkeepers when necessary, and at all times should be 
endeavoring to get new accounts, through correspondence, effective 
advertising, or other methods. 

At the close of business each day, the manager must submit a report of 
the day’s business to the officers of the bank, and at the end of the month, 
he is required to furnish a report for the whole month, to be read to the 
Board of Directors. 

What has been said about the qualities of the manager also applies, in a 
more or less degree, to the tellers and other employees of the department. 


RECORDING THE TRANSACTIONS. 


After the rules have been formulated and the office force selected, 
it is necessary to adopt the kinds of records and forms which are to be 
used in operating the department. 


SIGNATURE CARD. 


The first form used when a person comes in to open a savings account, 
is the signature card. On the face of this card, just above the line for the 
signature, should be printed a contract, by which the depositor agrees to 
the rules and regulations of the bank concerning savings deposits. By 
arranging the card in this way the signing of the card not only supplies 
the bank with the depositor’s signature for future identification purposes 
when making payments against his account, but also furnishes the bank 
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a definite and binding contract, by which the depositor assents to the 
rules and regulations as then in force or as they may thereafter be changed. 

The following illustration shows this form of combined signature card 
and contract, and also the other information usually requested of de- 
positors: 





F 515 Account No. 


To THE NATIONAL BANK, St. Louis 


The Undersigned Hereby agree to the Rules and Regulations of the National Bank 
Concerning Deposits in Force at This Time or as They May Hereafter be Changed, 


SIGN HERE 


RESIDENCE 
INTRODUCED BY... Diabetes Fo ee ee AL ee en ee ce 


OCCUPATION sisi eatsieieiaitilesiialenciuaiteleoennions EMUeneee EE a ere ee 


The signature cards used in many savings departments provide for 
more detailed information regarding the depositor, such as his occupation, 
employer, age, birthplace, race, father’s name, mother’s maiden name, 
and name of husband or wife. This information is often of great use in 
establishing the identity of depositors, for instance, in cases where the 
depositor’s signature has changed materially or where he is unable to 
write his name. Such information may also be desirable, because it can 
be tabulated and valuable conclusions drawn therefrom. 

As a rule, a savings depositor is not required to be identified, but if he 
is, the name of the person identifying him should also be placed on the 
signature card. 

Sometimes a depositor wishes to open a “‘ joint savings account ” 
with one or more other persons, so either or the survivor may withdraw 
the funds. For this purpose, it is a good plan to use another form of 
signature card, which may be the same on the face as the one above 
shown, but on its back an agreement should be printed like form on the 
following page: 

This agreement should be signed, in the presence of witnesses, by each 
person who is a party to the account. Their signatures should also 
appear on the face of the signature card. 
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The undersigned hereby agree to and with each other and the NATIONAL BANK, to and te 
hereby open an account with said NATIONAL BANK, and authorize, empower and direct said Bank 
to open an account with us, in the name of 


. _ payable to either, or the survivor,” 
or under such other designation as said Bank may employ. And we agree that we are and shall be 
co-partners in the ownership of all money deposited, or which may hereafter be deposited to the credit 
of said account, and of all accrued and accruing interest thereon, and that upon the death of either of 
us the moneys then on deposit to the credit of said account shall become and be the property of the 
survivor. 

And we mutually agree and hereby notify said Bank that each or either of us, or the survivor 
of us, may at all and any times withdraw and receive from said Bank the whole or any part of said 
moneys now deposited, or which may be hereafter deposited to the credit of said account; that each 
of us is authorized and empowered to sign our respective names, or the name or names of any or either 
of us, to any receipt, check, draft or other voucher for the money so drawn, and such receipt check, draft 
pat pwd a pees so signed, shall be a full acquittance to said Bank for all moneys so withdrawn from 
said account. 


Witnesses: 


aaaH NDIS 


If a depositor is unable to write his name, it is written for him and he 
makes his mark, which is duly witnessed. 

The signature cards are each consecutively numbered and filed in 
numerical order. For reference purposes most banks make out another 
set of cards, bearing only the name and address of the depositor and the 
number of his account, and these are filed alphabetically. 

(To be continued.) 





THE LAW OF BANK CHECKS. 


The following letter is evidence of the practical value of the Law of Bank Checks. 
GEORGE B. WEBSTER. 
Lawyer. 
722 Chestnut Street, 
St. Louis. Mo. 
January 28th, 1916. 
The Banking Law Journal Company, 
27 Thames Street, 
New York City. 

Dear Sirs: 

I acknowledge receipt of a copy of Brady on the ‘‘ Law of Bank Checks,”’ 
which I ordered from you some time ago. Examination of the work satisfies me 
of its value to bankers and lawyers representing banks. It may be interesting to 
you to know that within a few moments after the book had been delivered to me 
I was presented with a question for decision as to the right of the drawer of a check 
to stop payment after the same had been assigned to an innocent holder but before 
presentment to the drawee bank. I was able to satisfy myself of the state of the 
law in a short while by an examination of this work. 

Please send a copy of Brady on the ‘‘ Law of Bank Checks” to Mr. A. O. 
Meininger, Cashier, Night and Day Bank of St. Louis, Missouri, and forward to 
him your bill for the same which will be promptly paid. 

Ata meeting of the Board of Directors of this bank, which I regularly represent, 
I mentioned the valuable character of this book and was instructed to give you this 
order. 


Yours truly, 
(Signed) G. B. WEBSTER. 
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This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


ISSUANCE OF JOINT CERTIFICATES OF DEPOSIT BY 
NATIONAL BANKS. 


A national bank may issue certificates of deposit, payable 
to either of two persons or the survivor. The rights of the 
survivor in such a case depend on whether there was a 
valid gift. 
Editor Banking Law Journal. New York, Jan. 13, 1916. 
DEAR S1r:—As one of your subscribers, we beg to inquire of you about the law on 
National Banks issuing Certificates of Deposits to joint accounts, for instance, 
Mr. or Mrs. .. have deposited money in this bank to the credit of either or survivor, 
has a bank legal right to open joint accounts and if so, in case of death, will the 
survivor receive the deposits in such cases? If the survivor will not receive the 
deposits in case of death, has a bank the right to issue certificates of deposit by 
specifying that same constitutes a gift, etc.? 
Thanking you for a reply, we remain, Yours very truly, CASHIER. 
Answer:—The National Bank Act authorizes national banks to “‘exer- 
cise by its board of directors, or duly authorized officers or agents, subject 
to law, all such incidental powers as shall be necessary to carry on the 
business of banking.” The issuance of certificates of deposit is an ordi- 
nary incident of the business of banking and is therefore, within the 
powers of national banks. Under section 5183, the revised statutes U.S., 
providing that no national banking association shall issue post notes, or 
any other notes to circulate as money than such as are authorized by the 
act, the issuance of certificates of deposit in ordinary form is not forbidden. 
It was so held in the case of Riddle v. First National Bank, 27 Fed. Rep. 
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503. Being empowered to issue certificates of deposit, there is no reason 
to believe it is beyond the powers of a national bank to issue certificates 
payable to either one of two designated persons, or to the survivor of 
them. 

The question whether the survivor in such a case is entitled to the 
deposit, is one which depends entirely upon the circumstances under 
which the deposit is made. These circumstances are usually not known 
to the bank which receives the deposit. They may occur prior, or subse- 
quently to the time of making the deposit as well as at the time when the 
deposit is made. They are looked to for the purpose of ascertaining the 
intent of the depositor in opening a joint account, for the rights of the 
parties depend to a large extent upon the depositor’s intent. 

In the New York statutes it is provided that, when a deposit is made 
by any person in the name of himself and another person, in form payable 
to either, or the survivor, the deposit becomes the property of such per- 
sons as joint tenants and may be paid to either during the lifetime of 
both, or to the survivor after the death of one of them. The statute is 
made applicable to state banks, trust companies and savings banks. 
It has, of course, no application to national banks. Under this statu- 
tory provision, the intent of the depositor has no bearing upon the rights 
of the parties. If he deposits his money in a joint account, the statute 
makes the parties to the account joint tenants, that is to say, they are 
co-owners of the deposit while both live and upon the death of one, title 
to the entire deposit passes to the survivor. 

With reference to national banks the rights of the parties must be 
determined apart from any statutory provision. The question presented 
by cases of this kind is one of the most puzzling with which the courts are 
confronted and one on which there is a considerable amount of conflict 
among the decisions. In some of the cases, it is held that where A 
deposits his money in an account entitled ‘“‘ A or B, pay either or sur- 
vivor,’’ or an account bearing some similar inscription, a joint tenancy 
is created, in the absence of facts indicating a different intent on the part 
of the depositor. In most of the cases, it is held that there must be a 
physical delivery of the pass book (or certificate of deposit) by A to B 
in order that B shalltake any rights in the deposit as the survivor of A. 
However, in a New York decision, Farrelly v. Immigrant Industrial 
Savings Bank, 92 New York App. Div. 529, the court uses the following 
language indicating that no such delivery is necessary: 

‘“‘ Where the deposit is in joint names and the intent appears to create 
the joint tenancy, its effect is to vest title to the whole fund in the sur- 
vivor, and under such circumstances, whether the book be delivered to the 
survivor or not, or whether he ever has had it in his possession during 
the lifetime of his joint owner, is not of great consequence, as the intent 
existing to create the relation of a joint tenancy, title vested in the 
survivor eo instanti upon the death of the joint owner and no delivery of 
anything is necessary to effectuate such result.” 
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As already stated, the question whether or not a valid gift has been 
made, enforceable by the survivor of the parties to. a joint account, 
generally turns upon the question of the depositor’s intent in opening 
the account. The intent is ascertained by referring to the circum- 
stances attending the deposit. The case of Gorman v. Gorman, 87 Md. 
338, 39 Atl. Rep. 1038, will illustrate. In this case, it appeared that a 
woman opened an account in a Baltimore savings bank in the names of 
herself and her niece “‘ joint owners, payable to the order of either, or 
the survivor.’”” The money belonged to the aunt and before her death, 
she made a will disposing of the fund. At the time when the account 
was opened, it appeared that one of the officers of the bank stated to the 
aunt that in case of the death of one of the parties, the other could get 
the money. When they were leaving the bank, the aunt said to the 
niece, ‘‘ was’nt that a funny remark the clerk made, saying that you could 
draw the money. I do not see how you could draw it while I have the 
book.’”” The aunt retained possession of the book until her death and 
there were other facts indicating that the aunt did not intend to make a 
gift of the deposit to her niece.’ It has held that, in spite of the form in 
which the account was opened, there was no perfected gift in favor of the 
niece and that she was not entitled to the fund as survivor. 

It will often appear from the circumstances surrounding a joint deposit 
that the deposit was made in joint form merely for the sake of convenience 
in drawing money from the bank. When this appears, it clearly indicates 
that the intent on the part of the depositor to make a gift is lacking and 
it is held that the other party to the deposit acquires no rights therein. 

In many instances, it appears that the depositor’s object in opening a 
joint account is to arrange it so that the donee will be able to get pos- 
session of the money, in the event of the depositor’s death, while the 
depositor retains absolute control of the deposit during his lifetime. The 
depositor’s idea is that, if he changes his mind in regard to his contem- 
plated gift, he can at any time change the form of his deposit to corres- 
pond, but that if he dies without changing the form of his deposit, the 
donee will be able to secure the funds without going through the legal 
proceedings which attend the appointment of an administrator or execu- 
tor. In other words, he is using the deposit as a makeshift for a will, 
something which the law does not permit. When this situation appears, 
it is held that the donee takes no interest in the deposit and that upon 
the depositor’s death, the fund passes to his estate. 

The situation with regard to opening a joint account, or taking out a 
joint certificate of deposit, payable to either, or survivor, may be summed 
up as follows: A person may undoubtedly create a gift in this manner, 
but in order that there should be a valid gift, it must appear that the 
depositor so intended it. It must further appear that he intended the 
gift to take effect irrevocably during his lifetime. And in most cases it 
is held that there must be some overt act, such as a delivery of the pass 
book, or certificate, to the donee in order to complete the gift and make it 
valid. 
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From the few cases referred to, it will be seen that where the matter 
is not entirely controlled by statute, it is practically impossible for a 
banker to advise a depositor as to the legal effect of a joint deposit for 
the reason that the rights of the parties depend very largely upon cir- 
cumstances not within the knowledge of the banker, and for the further 
reason that the law is somewhat unsettled. 

A certificate of deposit may be issued with a stipulation to the effect 
that it constitutes a gift, but the words would not be conclusive. They 
would indicate an intention on the part of the depositor to make a gift, 
but could he controverted by evidence of a contrary intention. : 





DEPOSITOR’S RIGHT OF SET-OFF. 


When a bank becomes insolvent a depositor may set 
off his deposit against his liability as maker of a note held 
by the bank. 


Editor Banking Law Journal. PENNSYLVANIA, January 20, 1916. 

DEAR S1r:—As a subscriber to your JouRNAL will you kindly advise me if 
there have been any recent decisions on the questions of the right of “‘ set-off ’’ in 
cases where a depositor owes to a bankrupt savings bank (State Institution) a note, 
and also has more than the amount of said note on deposit in said closed bank. 

One of our customers has an account, on interest, in the closed Pittsburgh Bank 
for Savings, and he also owes them, on a note, a smaller amount than said deposit 
and the said note was given to said bank under the following circumstances. He 
wished to withdraw some part of his balance probably two months before the Bank 
closed its doors,—but on account of their rules requiring notice for withdrawals,— 
they loaned him the amount, charged him ‘‘ bank discount "’ for same, and evi- 
dently took only his account as security. 


Now the receiver for the said bank, he claims threatens to enter judgment and 
add costs on the note, unless he pays it. Can the depositor claim the right of 
** set-off ”’ as against his account in this bank, for the amount of said note without 
any extra costs? Yours very truly, CASHIER. 

The general rule is that a depositor of a bank who is indebted to the 
bank on a promissory note, or upon some other obligation, may at any 
t me require the bank to apply the deposit to the satisfaction of his debt. 
This same right exists when the bank becomes insolvent; as a matter of 
fact, the right of set-off is usually exercised upon the insolvency of the 
bank. The depositor is entitled to have the entire amount of his deposit 
set-off against his debt to the bank and is not limited to the amount 
which he might receive by way of dividend, in common with the other 
depositors of the insolvent institution. Of course, if the receiver refuses 
to allow the set-off and insists upon commencing action upon the note, 
there is no way of stopping him, but the law is so well settled in favor of 
the depositor’s right of set-off that it would be extremely inadvisable 
for the receiver to commence such an action. 

In the case of Williams v. Frank Levy inc., 152 N. Y. Supp. 454 pub- 
lished in the May, 1915, issue of the BANKING Law JourRNAL at page 295, 
the receiver of a national bank brought an action against the indorser 
of a note, the latter being a depositor in the bank and claiming the right 
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of set-off. After commencing his action, the receiver became satisfied 
that the defendant was entitled to the set-off and moved for leave to 
discontinue his action. It was held that the receiver would not be per- 
mitted to discontinue, except upon payment to the defendant of all 
taxable costs to date. The receiver attempted to justify the commence- 
ment of the suit and to avoid payment of costs by showing that national 
bank receivers had been instructed by the Comptroller of the Currency 
not to allow set-offs to indorsers. While the court admitted that this was 
ample justification for the receiver and his attorneys as to the course 
which they had pursued, it held that it was no answer to the defendant 
who had been put to the trouble and expense of unnecessary litigation. 
“It is the duty of the Comptroller of the Currency,” said the court, ‘‘ as 
well as of other persons, to take notice of and be governed by the decisions 
of the courts, particularly of the Federal Courts.” 

The court further said: “‘ If at the time the action was commenced 
there had been no adjudication as to the right of an indorser to have his 
credit balance set-off against his liability as an indorser of commercial 
paper in the hands of an insolvent bank, or if at that time the law had 
been unsettled upon the subject, I should consider it proper to grant 
leave to discontinue this action without the imposition of terms, but I 
scarcely think this the case. At the time the action was commenced it had 


been decided in both the state and federal courts that such a set-off 
might be had.” 





DEPOSIT OF CHECK PAYABLE TO PERSON AS AGENT 
OR ATTORNEY. 


As a general rule a bank may, without subjecting 
itself to liability, permit the holder of a check, payable to 
him as agent or attorney, to deposit it in his individual ac- 
count. The safer practice, however, is to require such 
checks to be deposited in an account indicating the de- 
positor’s representative capacity. } 
Editor Banking Law Journal. St. Lowis, Mo., January 27, 1916. 

DEAR SirR:—We will very much appreciate an opinion from your Legal Depart- 
ment on the following: 

From time to time we have checks presented by valued customers, made pay- 
able to them as Attorneys or Agents. They often desire these checks placed to 
their personal account. The checks are sometimes drawn to their order simply as 
Attorney or Agent—and sometimes to their order designating for whom they are 
Attorneys or Agents. ; 

We would like to know whether we would assume any liability by placing these 
checks to the credit of their personal account? 

Thanking you very much for your reply, we are 

Yours very truly, VicE-PRESIDENT. 

Answer:—The general rule in this regard is thata bank may with safety 
permit its customers to deposit in their individual accounts checks payable 
to them as agents, attorney, administrator or in some other fiduciary 














158 THE BANKING LAW JOURNAL 


or representative capacity. Inthe event, that the depositor afterwards 
withdraws the money and applies it to his own use, or otherwise mis- 
appropriates it, it is held that the bank is not liable to the real owners of 
the deposit. As the courts look upon it, depositing a check in this man- 
ner, is merely the equivalent to depositing the check in an account in 
the name of the depositor in his representative capacity, withdrawing 
the money on properly signed checks and then depositing the proceeds 
in the depositor’s personal account. The mere fact that a check, pay- 
able to a person in a representative capacity, is deposited by him in his 
personal account, does not charge the bank with notice that he is acting, 
or that he intends to act dishonestly. The bank is entitled to assume 
that he will devote the proceeds to the use for which they were intended. 
Furthermore, it is clear that requiring the depositor to deposit the check 
in an account indicating his representative capacity would be no real 
protection to the parties whom he represents. He can as éasily withdraw 
the funds from such an account and misappropriate them as if the money 
were deposited to his personal credit. 

The rule stated above, however, has not been followed in all of the 
decisions. In a Mississippi case, Bank of Hickory v. McPherson, 59 
So. Rep. 934, it was held that a bank which permitted a commissioner 
to sell land, to deposit to his individual credit a check payable to him as 
commissioner, was liable to the persons entitled to the proceeds of the 
check, where the depositor withdrew the funds and applied them to the 
payment of his private debts. And in a Tennessee decision, it was held 
that a bank was liable where it permitted a guardian to deposit a check 
representing guardianship funds in his personal account and the depositor 
later drew out the money and used it for his own benefit. United States 
F. & G. Co. v. Peoples Bank, 157 S. W. Rep. 414. There seem to be no 
Missouri decisions passing upon this question. 

In spite of the fact that the bank is generally protected in permitting 
checks to be deposited in this manner, the bank is certainly justified in 
many cases in requiring the holder of a check to deposit it in an account 
indicating the capacity in which he holds the funds. In situations of this 
kind, it would seem that the bank might regulate its conduct by the 
circumstances of each particular case. If the customer is well known 
and in good financial standing and presents a single check of the kind 
described above for deposit, the bank would probably be justified in 
permitting him to deposit it in his personal account rather than requir- 
ing him to go through the apparently useless formality of opening a new 
account. 

If, on the other hand, the depositor is not well known to the bank, or 
the bank is not convinced of his financial ability, or if he presents a 
number of checks at different times, the safer practice would be to have 
him deposit such checks in an account in his name as agent, or adminis- 
trator, or otherwise indicating his representative capacity. If for no 
other reason, this practice would be justified on the ground that it tends 
to avoid litigation. 
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In New York the question has been decided against the bank in 
Bischoff v. Yorkville Bank, a recent decision of the Appellate Division, 
published among the legal decisions and commented on in the editorial 
section. That decision and the editorial thereon should be read in 
conjunction with this inquiry. 


ACKNOWLEDGMENT OVER TELEPHONE. 


An acknowledgment taken by a notary public over 
the telephone is not valid. 


Editor Banking Law Journal. ARKANSAS, January 11, 1916. 

DEAR S1rR:—Kindly advise if it is ever permissible to take an acknowledgment 
over the telephone. Notaries Public in this section do this very often and I would 
like to have your opinion if a court would recognize such an acknowledgment. 

Yours very truly, AssIsTANT CASHIER 

Answer:—An acknowledgment on a deed is not always essential in 
order that the deed may operate to convey title. It is competent for the 
legislature to prescribe that a deed shall not be binding in any way unless 
acknowledged and where this has been done, the deed does not acquire 
any effective force until the statute has been complied with. Ordinarily, 
however, an acknowledgment is not required in order to give life to the 
instrument acknowledged, but merely serves the purpose of entitling the 
instrument to be placed on record or to be received in evidence without 
other proof as to its execution. 

In the case of Cupp v. Welch, 50 Ark. 294, 70S. W. Rep. 139, the object 
of an acknowledgment is expressed by the court in the following words, 
“ The office performed by the acknowledgment of a deed like the one in 
question is, to make the deed admissible as evidence without any proof 
of its execution, except the certificate of such acknowledgment, and to 
entitle it to record. It does not convey the land, and the legislature 
can dispense with it altogether. It is only necessary because required 
by act of the legislature.” 

It does not appear that the courts have ever been called upon to 
decide whether or not an acknowledgment taken over the telephone is 
valid. It has been decided, however, that an affidavit made over the 
telephone is without effect. In the case of Sullivan v. Flatonia First 
National Bank, a Texas decision, 83 S. W. Rep. 421, it was held that the 
administration of an oath over the telephone was without effect, even 
though the officer taking the affidavit, knew and recognized the voice of 
the party with whom he was talking, where a statute provided that affi- 
davits ‘‘ may be made before ”’ certain officers. 

In Carnes v. Carnes, Ga., 74S. E. Rep. 785, where a wife in a proceed- 
ing for alimony, telephoned to a notary that she was swearing to a 
petition for alimony and that her attorney would carry it to the notary 
for his signature, it was held that the transaction did not constitute the 
making of an affidavit. 

The statutes of Arkansas provide. that acknowledgments must be 
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taken “‘ before ”’ certain designated officers. The form of acknowledg- 
ment used in Arkansas reads in part as follows: ‘‘ Before me, John Jones, 
a notary public within and for the county of in the state of 
Arkansas, appeared in person James Brown, to me personally well 
known,” etc. 

The taking of an acknowledgment is a much more ceremonious and 
solemn act than the taking of an affidavit. Reasoning from the phrase- 
ology of the Arkansas statute and the decisions involving affidavits 
above referred to, it seems to follow clearly that an acknowledgment 
over the telephone is a nullity. While it is an irregularity that may be 
cured and while it is possible that the courts of some states might hold 
an acknowledgment by telephone to be valid, the taking of acknowl- 
edgments in this manner is, to say the least, a decidedly unsafe practice 
and one which in our opinion the courts would not tolerate. 

In the Sullivan case referred to above, the court expresses itself upon 
the question of affidavits by telephone in terms which would seem to be 
equally applicable to acknowledgments by telephone. The court’s 
observation on this point reads as follows: 

“In order to make an affidavit * * * there must be some solemnity, 
not mere telephone talk. Long distance swearing is not permissible. 
Telephonic affidavits are unknown to the law. A moment’s thought will 
show a sound reason for this. An officer hears a voice coming through 
the receiver of a telephone. For identification, he must rely on recogni- 
tion of the voice (if he knows it) and the statement of the party as to who 
he or she is. Reference is made to some paper, more or less fully des- 
cribed. Later a third party presents to the notary a paper as one having 
been sworn to. How does the notary know, except by hearsay that the 
paper presented is the identical one mentioned. If this is an oath, when 
is it taken, when the telephone message is sent or when the paper is later 
presented by a third party? Where is it taken, at the place where the 
affiant is, or where the officer is? Suppose they should be in different 
counties. Where would be the jurisdiction of a prosecution for perjury 
if the oath were untrue? It will be seen that great confusion might easily 
arise from such system. 


LIABILITY OF PARTY IDENTIFYING PAYEE OF CHECK. 


One who, in good faith, identifies the payee of a check 
at the request of the payee or drawee bank by writing 
words to that effect under the payee’s indorsement, is not 
liable to the drawee if it turns out that the payee is an im- 
postor and forged the indorsement. 


Editor Banking Law Journal. CALIFORNIA, January 17, 1916. 
DEAR S1r:—One of our depositors has carried an account with us for two years, 
depositing and withdrawing at intervals. Our only way of knowing him is from 
his business with us during that time. He comes in one day with a check in which 
he is payee and which check is drawn on one of the Los Angeles banks. He makes 
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the statement that he is not known there and asks us to identify him to the bank 
so that he may go immediately and cash it. 

He endorses the check and his endorsement is correct and regular as we know it, 
and we are satisfied that he is the person. Under his endorsement we place our 
stamp which reads “Identified by X Bank, W.R. M., Assistant Cashier,”’ and in 
order to make the endorsement good, it is officially signed, ‘‘ W. R. M. Assistant 
Cashier.” 

The check is presented by our depositor at the bank on which it is drawn, and 
he receives the money. It afterwards turns.out that although he was known to us 
by a certain name, that he was really operating under a false name, and that he 
was not entitled to the check, nor was it intended for him, and the original owner 
thereof has failed to secure the amount indicated by the check. Because we 
identified the man to the bank on which the check was drawn, by using the stamp 
worded as given, are we liable to the bank that paid the check? 

This seems to be a very much debated question and we will thank you for your 
opinion. Yours very truly, AssisTANT CASHIER. 

Answer:—The situation presented is this. The payee of a check not 
being known at the drawee bank, requests an official of another bank at 
which he is known, to identify him at the drawee bank so that he will 
be able to have the check cashed, The official obliges him by writing 
beneath the payee’s indorsement the following words, “ identified by 
the X bank, W. R. M., assistant cashier.”’ After the check has been 
cashed, it develops that the payee was an impostor and had no right to 
the check. His indorsement being a forgery, the drawee bank is res- 
ponsible to its depositor, the drawer of the check. The question is, can 
the drawee bank hold the identifying bank responsible. 

A search of the authorities discloses no decision in which the courts 
have passed upon a case involving a state of facts such as that. It is 
possible, therefore, to do no more than offer an opinion as to the rights 
and liabilities of the parties. The words written on the check by the 
bank official certainly do not constitute an indorsement, accommodation 
or otherwise, in a legal sense. They have nothing to do with passing 
title to the check, nor with giving credit to any party to the instrument. 
Their meaning ana effect is merely that the identifying bank knows the 
payee, has transacted business with him and in good faith believes him to 
be the party named in the check. The identifying bank receives none 
of the proceeds of the check and receives no benefit whatever out of the 
transaction. The payment is not made by the drawee bank at the 
request of the identifying bank, nor do the words used, in any way import 
guaranty of the genuineness of the payee’s indorsement. It would seem 
that if any responsibility whatever can be placed upon the identifying 
bank, it would necessarily be based upon a contractual liability. Inas- 
much as no consideration whatever passed to the identifying bank, it is 
difficult to see how any contractual liability could arise. In our opinion, 
the identifying bank merely expressed its opinion in good faith as to the 
identity of the holder of the check. The drawee bank saw fit to rely 
upon this identification and has no grounds upon which it can base a 
cause of action. 
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LEVI L. RUE. 


Mr. Levi L. Rue, who was recently elected president of the Philadelphia 
Clearing House Association, needs no introduction to the banking fraternity, 
his name having become so familiar to the banking and financial world as the 
president of the Philadelphia National Bank. 

In fact, Mr. Rue might be termed the nestor of banking in Philadelphia, 
although not from point of age, but from point of service in his profession, he 
having begun his banking career in the Philadelphia National when a boy, and 





LEVI L. RUE, 
President of Philadelphia National Bank. 


reaching the topmost rung in the ladder of success, through his own energy, 
ambition and ability. All of which speaks volumes. 

Mr. Rue is a member of the Advisory Council of the Federal Reserve Board, 
a director in the Pennsylvania Railroad Company, the Provident Life & Trust 
Company of Philadelphia, and a member of a number of clubs and associations. 
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CHARLES P. BLINN, JR. 


Mr. Charles P. Blinn, Jr., Vice-President of the National Union Bank of 
Boston has been elected Vice-President of the Philadelphia National Bank of 
Philadelphia. Although a young man, Mr. Blinn has had a number of. years 
of practical experience in banking, having been Vice-President of the National 
Union of Boston since 1908. Prior to his connection with the Union, he was 
Assistant Treasurer of the City Trust Co. of Boston. ~He is the present Sec- 





CHARLES P. BLINN, Jr. 
Vice-President of the Philadelphia National Bank of Philadelphia. 


retary of the Boston Clearing House Association. In 1913 and 1914 he was 
President of Massachusetts Bankers Association. 

Mr. Blinn is a trained lawyer. He was on the Legislative Committee of 
the Massachusetts Bankers Association for three years, and he was the Secre- 
tary and Treasurer of the National Currency Association of Boston in 1914. 
At the time of the election of Mr. Blinn as Vice-President, Mr. George F. Gentes 
of the Broadway Trust Co. of New York was elected Assistant Cashier. 
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E. P. PASSMORE. 


Mr. E. P. Passmoce, who has been the cashier of the Franklin National 
Bank of Philade]phia for the past fifteen years, and for the past three years, 
vice-president and cashier, has resigned the cashiership and assumes the duties 
of vice-president only. 


E. P. PASSMORE, 
Vice-President of the Franklin National Bank, Philadelphia. 


It will be remembered that Mr. Passmore was elected President of the Penn- 
sylvania Bankers Association at the 1915 convention. 

His successor to the cashiership of the Franklin, is J. Wm. Hardt who for 
a number of years has been assistant cashier. 

Mr. Hardt belongs to a family of bankers; his father being a bank examiner, 
one brother a vice-president of the Fourth Street National and another cashier 
in the Federal Reserve Bank of Philadelphia. 





IRVING NATIONAL BANK 


LEWIS E. PIERSON. 


With an apology to a certain ambitious politician, Mr. Lewis E. Pierson’s 
“hat is in the ring’’ not as an aspirant to any political office, but as chairman- 
elect of the board of directors of the Irving National Bank, elected without one 


LEWIS E. PIERSON, 
Chairman of the Board, Irving National Bank. 


dissenting vote. A record? Such a vote might be a record in ordinary politics, 
but in this instance it is a natural consequence. 

With the marvelous growth of the Irving, and the rumor of a still further 
expansion, Mr. Pierson’s appearance back into the banking arena is explained. 
There is no doubt as to the character of the welcome awaiting him by the bank- 
ing fraternity. 
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R. J. CLARK. 


On January 4th Mr. R. J. Clark, who for a number of years has been cashier 
of the Fourth Street National Bank of Philadelphia, has been made a vice-presi- 
dent which office he will fill in conjunction with that of cashier. Prior to com - 
ing to the Fourth Street Mr. Clark was connected with the Bank of North- 
America, (National Bank.) 


R. J. CLARK, 
Vice-President and Cashier of the Fourth Street National Bank of Philadelphia. 


On the same date Mr. W. K. Hardt, who has been one of the assistant 
cashiers for several years, was elected a vice-president and Mr. W. R. Humphreys, 
was appointed assistant cashier. 

The Fourth Street is one of the largest national banks in Philadelphia, and 
while it can be classed among the younger of the national banks, it having been 
organized in 1886, it is one of the most progressive banks in the country. 
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In its last report to the Comptroller, its deposits were over $55,000,000 
and the surplus and profits were $6,646,626. The capital is $3,000,000. The 
officers are: 

E. F. Shanbacker, president; Frank G. Rogers, vice-president; R. J. Clark, 
vice-president & cashier; W. K. Hardt, vice-president, W. A. Bulkley, asst. 
cashier; C. F. Shaw, Jr., asst. cashier and W. R. Humphreys, asst. cashier. The 
directors are: 


W. K. HARDT, 
Vice-President of the Fourth Street National Bank of Philadelphia. 


Sidney F. Tyler, Chairman, T. C. du Pont, Frank T. Patterson, Thomas 
S. Gates, William A. Dick, William de Krafft, Effingham B. Morris, Frank G. 
Rogers, William R. Nicholson, George K. Johnson, Francis I. Gowen, William 
P. Gest, Isaac H. Clothier, Joseph E. Widener, C. S. W. Packard, Harry A. Ber- 
wind, E. F. Shanbacker, William M. Potts, James M. Willcox, and Samuel Bell, 
Jr. Messrs. Widener, Berwind, Potts and Bell were elected this year. 
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FOREIGN TRADE ENCOURAGED BY NEW DEPARTURE 
OF AMERICAN EXPRESS COMPANY. INFORMATION 
BUREAU TO AID AMERICAN MANUFACTURERS. 

The most notable recent development in the work of American foreign trade 


promotion is the American Express Company’s announcement of its newly or- 
ganized Foreign Trade Information Bureau. 

















H. K. BROOKS, 
Vice-President American Express Co. 


Using the extensive chain of American Express foreign offices in Europe, 
South America and the Far East for direct information contact points, this com- 
pany inaugurates a series of general and specific services of remarkable import- 
ance to American manufacturers seeking foreign trade. American reference 
statements on file at foreign offices, confidential reports on overseas firms, and 
the maintenance of catalog files at foreign branches are radical departures from 
current foreign trade promotion practice. 
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The business of the Foreign Trade Information Bureau is the practical pro- 
motion of trade between America and foreign countries. Its activities are two- 
fold; first,asa bureau of reliable information on foreign markets, and second, as 
a service of practical assistance in the introduction of American goods, and in 
the securing of proper connections in the foreign fields. 

It operates in direct connection with every one of the foreign branch offices 
of the American Express Company in Europe, South America and the Far East. 
That relation with the Company’s offices abroad makes the Foreign Trade In- 
formation Bureau a clearing house of trade information between the foreign 
markets and the interested exporting and importing concerns in this country. 

The general service of the Foreign Trade Information Bureau is to furnish 
reliable information on the ways and means of securing business abroad, as well 
as on the conditions and pitfialls that surround the entry into foreign markets. 

Supplementing this general service is the specific direct-contact assistance 
of the American Express organization in the foreign fields, as directed by the 
Foreign Trade Information Bureau. The practical value of such first-hand as- 
sistance is measured by the every-day business relations of the foreign organiza- 
tions with the very peoples toward whom American exporters are directing their 
strongest trade efforts. 

The co-operation of the chain of American Express offices in foreign coun- 
tries assures the securing of unprejudiced information through friendly sources. 
The firm starting to export obtains the assistance of an organization established 
for years in the foreign field, in possession of an intimate knowledge of conditions 
affecting trade development. 

More specifically, that service means the active aid of a ‘friend at court’”’ 
in each country where the American Express Company is represented in the 
shape of an organization vitally interested in American trade extension of the 
permanent sort. 

This service is intended to supplement in a specific way the splendid work 
of the Bureau of Foreign and Domestic Commerce, by taking up foreign trade 
promotion at the point where the limitations of the governments service come 
into play. The regulations of the American Consular service prohibit our con- 
sular officers from furnishing credit information on foreign concerns, collecting 
accounts, etc. On the other hand, the American Express Company has prac- 
tically no service limitation in the foreign field, except that it cannot sell goods 
on commission or on any other basis. The foreign offices of the American Ex- 
press Company can help make connections, but the actual selling of goods must 
always remain in the hands of the American exporter himself. 

This announcement by the American Express Company is made in the shape 
of an attractive booklet entitled ‘‘Foreign Trade Building,’’ which describes in 
detail the services offered by the Foreign Trade Information Bureau and dispels 
some of the mystery and misunderstanding surrounding trade building in over- 
seas markets. 


PROMOTIONS IN THE MELLON NATIONAL BANK, 
PITTSBURGH. 


The Mellon National Bank of Pittsburgh follows its customary traditions in 
advancing its deserving employees. 

Mr. W. S. Mitchell, who has been the cashier since the Mellon became a na- 
tional bank has been elected vice-president, Mr. A. W. McEldowney, who has been 
assistant cashier since the absorption of the National Bank of Commerce, has also 
been made a vice president and B. W. Lewis, who has been assistant cashier for a 
number of years has been elected cashier. 
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N. W. HALSEY & CO. 


New York. 

Through the courtesy of N. W. Hals2y & Co., of New York, we present 
herewith a diagram showing the range of prices of Railroad, Municipal and 
Public Utility bonds from 1909 to 1915 inclusive, the 1915 figures being based 
on prices from January Ist to June 30. 

The prices are based on the range of eighteen standard issues. It will be 
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noted that the Public Utility bonds kept up to average of nearly 100, while the 
municipal’s dropped from 99 to 94 and the railroad from 98 to 86. 

The latter half of 1915 all bonds rose to a much higher level. N. W. Halsey 
& Co., make a specialty of Railroad, Municipal and Public Utility bonds. They 
have offices in New York, Philadelphia, Chicago and San Franciseo. A list of 
their securities will be sent to any address on application to N. W. Halsey & Co., 
49 Wall St., New York. 


ACHIEVEMENT IN BANKING. 


If a gain of two hundred per cent in deposits in two years is not an achievement 
in banking, then banking progress is no longer worthy of note. 

Under the management of Mr. George C. Van Tuyl, Jr., the Metropolitan Trust 
Company of New York, is the proud maker of this achievement. On January 1, 
1914, the deposit account stood at $19,051,628, on January 1, 1916 the same ac- 
count registered $57,188,436. 

This record is more convincing evidence that personnel in banking is a creator of 
confidence. Prior to coming to the Metropolitan Mr. Van Tuyl was State Super- 
intendent of Banking of New York. As is well known he is the father of the Van 
Tuyl Banking Law, which today is being copied by other states. 

Mr. Van Tyl has been particularly fortunate in gathering around him an able 
corps of assistants. Mr. E. F. Rorebeck, Vice-President was formerly Bank 
Examiner whose experience makes him a valuable man in that position. Mr. 
Beverly Chew, Vice-President, has been with the Metropolitan Trust a great 
many years and is thoroughly familiar with the nature of the business. Mr. C. N. 
Hartmann, Secretary, E. E. Fried and W. E. McHarg, Assistant Secretaries and 
Mr. B. Kruger, Treasurer and R. W. .K. Anderson, Assistant Treasurer are all 
efficient capable officials. 

The capital is $2,000,000 and surplus and profits earned $6,255,748. 
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AMENDMENTS TO THE BANKING LAW RECOMMENDED 
BY THE FEDERAL RESERVE BOARD. 


The second annual report of the Federal Reserve Board, recently made 
public, deals in a most intelligent and exhaustive manner with the statistics, 
conditions and outlook of the foreign trade of the United States. It expresses 
the opinion that the banks have acted prudently in abstaining from entering 
foreign fields, or engaging more actively in open market transactions than they 
have, for the reason that the prevailing low money rates might have caused at- 
tempts, on the part of the Federal Reserve Banks, to attract business by a further 
reduction of rates, to result in a further depression of rates and an increased 
danger of inflation of credit. 

The report directs attention to the fact that the low money rates in domestic 
circles have been the result of the release of a considerable amount of national 
bank reserves; that the crops have been successfully moved without the custo- 
mary financial stress; that the board is bringing about uniformity in the 
forms of commercial paper used throughout the country and is using every en- 
deavor to make banking more uniform. It need hardly be said that the board’s 
efforts in the direction of uniformity, if in any degree successful and there is every 
reason to expect that they will be, will permanently benefit the commerce of 
the nation. 

Based upon the experience of more than a year’s operation under the re- 
serve system, the board recommends to Congress the following amendments in 
the Banking Laws, the object of which is to encourage our financial interests 
to engage to a greater extent in foreign banking and to increase the business of 
dealing in acceptances: 

“1. In addition to powers now possessed in this connection by Federal re- 
serve banks and national banks, the latter should be permitted to subscribe for 
and hold stock in banks organized for the special purpose of doing a banking 
business in foreign countries. 

“2. With the approval of the Federal Reserve Board the issue of Federal 
Reserve notes to Federal Reserve banks should be permitted either against the 
deposit of an equal amount, face value, of notes, draft, bills of exchange and 
bankers’ acceptances acquired by Federal Reserve banks under sections 13 and 
14 of the act, or of gold, or of both, provided, however, that gold so deposited 
with a Federal Reserve agent shall count as part of the reserve required by the 
act to be maintained by the bank against such notes outstanding. 

“3. The acceptance system, provision for which is made in foreign trade 
operations by the Federal Reserve act, should be extended to the domestic trade 
in so far as relates to documentary acceptances secured by shipping documents 
or warehouse receipts, covering readily marketable commodities or against the 
pledge of goods actually sold. 

“There can be but little question of the safety of such acceptances, and their 
use will tend to equalize interest rates the country over and help to broaden the 
discount market. 

‘“‘4. Permission should be granted to national banks to establish branch offices 
within the city, or within the county in which they are located. 

“5. In order to enable member banks to obtain prompt and economical 
accommodations for periods, not to exceed fifteen days, the Federal Reserve 
banks should be permitted to make advances to member banks against their 
promissory notes secured by such notes, drafts, bills of exchange and bankers’ 
acceptances as the law at present permits to be rediscounted or purchased; or 
against the deposit or pledge of United States Government bonds, the purchase 
of which is now permitted under the law. 

“6. The board furthermore recommends that the power of national banks 
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to make loans on farm lands, as provided in Section 24, be extended so as to per- 
mit any national bank not situated in a central reserve city to make loans secured 
by improved and unencumbered farm land situated within its Federal Reserve 
district, or within a radius of 100 miles from the place in which such bank is 
located, irrespective of district lines. It also recommends that the powers of 
national banks be further extended to permit any such bank to make loans on 
any improved and unencumbered real estate located within 100 miles of the 
place in which such bank is located, irrespective of district lines; provided, how- 
ever, that the aggregate of farm land loans and other real estate loans made by 
any national bank shall not exceed 25 percentum of its capital and surplus or 
one-third of its time deposits; and provided, further, that no such real estate 
loan, as distinguished from a farm land loan, shall exceed a period of one year 
nor exceed 50 percentum of the actual value of the property offered as security.” 


CHAIRMAN JAY’S FIRST ANNUAL REPORT OF THE 
FEDERAL RESERVE BANK OF NEW YORK. 


Mr. Pierre Jay, chairman of the board of directors of the Federal Reserve 
Bank of New York has transmitted to governor Charles S. Hamlin, his first 
annual report of the New York Reserve Bank. The report, which comprises 
some sixty-five pages, covers a period of fifteen months, beginning with October 
5, 1914, and ending with the close of business on December 31, 1915. 

The report declares that the introduction of the banker’s acceptance into 
our banking system is likely to have a wide influence in governing the flow of 
credit between Europe and America and should enable America to regulate, in 
normal times, its credit position, primarily by recourse to the European market, 
thereby rendering domestic rate fluctuations less violent. The report tabulates 
the monthly purchases of acceptances by the New York Reserve Bank for itself 
and for other reserve banks and shows that from February to December, 1915, 
inclusive, the bank purchased upwards of 1900 acceptances, amounting to more 
than $48,000,000. During the period from November, 1914, to December, 1915, 
inclusive, the bank discounted 2676 pieces of paper amounting to $9,768,632. 

Mr. Jay states in his reports that the banks’ policy has been to purchase 
good acceptances from non-member banks as well as from members, on the 
theory that one of the most important duties of the bank at the present time 
is to build up the business and the market and that the benefit, which would 
thereby result to the business of the country generally, would far outweigh any 
benefit which the member banks might derive from increased business that 
might result from purchasing only those bills accepted by member banks. 

Among the causes, to which is ascribed the relatively small volume of ac- 
ceptance credits, which American banks have succeeded in creating, even under 
the exceptionably favorable opportunities presented by the European War, are 
the hesitancy in breaking off old banking connections, the difficulty of educating 
foreign handlers as to American credits, the disinclination of foreign buyers to 
quote as low rates on dollar as on sterling bills, the natural prejudice of foreign 
bill buyers against a bill drawn in an unknown currency, the lack of trained men 
to take charge of foreign banking agencies and the inferior means of communica- 
tion and transportation between the United States and foreign countries as 
compared with those between Great Britain and foreign countries. 





MISSISSIPPI VALLEY TRUST COMPANY 


MISSISSIPPI VALLEY TRUST COMPANY ST. LOUIS 
ELECTS OFFICERS 


Several changes in the official staff of the Mississippi Valley Trust Company 
were made at its regular Board meeting Wednesday, February 9th. ; 

This was the first meeting, of the Company’s Board following its annual stock- 
holders meeting, Monday, at which Messrs. William Bagnell, Eugene H. Benoist, 
David R. Francis, Fred. C. Orthwein, J. Sheppard Smith, R. H. Stockton and 
Louis Werner were re-elected directors for three year terms. 

Among the officers elected Wednesday were three new vice presidents. They 
are Wm. M. Fitch, Farm Loan Officer of the Company, who becomes Vice Presi- 
dent and Farm Loan Officer, R. F. MeNally and Charles F. Herb. 

Mr. MeNally formerly cashier of the Citizens National Bank of Chillicothe, 
Mo., came to St. Louis last month to take charge of the Trust Company’s 
Country Bank Department. 

Mr. Herb has been with the Mississippi Valley Trust Company since 1899 
and in becoming a Vice President resigns an Assistant Secretaryship which he 
has held since February 1915. 

Hord Hardin formerly private secretary to the Chairman of the Board and 
President, becomes Assistant Executive Officer, a position which has not been 
filled since the late Henry Semple Ames resigned it to accept a vice presidency 
in 1910. Mr. Hardin is the author of ‘“‘ Banking Laws of Missouri, Annotated”’ 
which appeared in May of last year. He has been with the Company since 1903. 

John R. Longmire was promoted from Assistant Bond Officer to Bond Officer, 
a position which has been held open since 1914. He has been with the Com- 
pany since 1908. 

Thomas J. Kavanaugh, Manager of the Company’s Credit Department since 
1913 was made an officer. He will continue to discharge his present duties. 

The office of Assistant Counsel of the Company was assigned to A. H. Roude- 
bush. This will be in addition to his position of Assistant Trust Officer, which 
he has held since October 1, 1915. Mr. Roudebush is a member of the School 
Board of St. Louis and a former Associate City Counsellor of St. Louis. 

The Assistant Secretaryship vacated by Charles F. Herb’s election to a Vice 
Presidency was filled by Edward A. Haight who has been Chief Clerk of the 
Company’s Financial Department during the past year and has served it in 
various capacities since 1901. 

All other officers were re-elected and the Company’s official roster for the 
coming year was confirmed as follows: 

Julius S. Walsh, Chairman of the Board; Breckinridge Jones, President and 
Counsel; John D. Davis, Vice President; W. G. Lackey, Vice President; Fred- 
erick Vierling, Vice President, and Trust Officer; J. Sheppard Smith, Vice Presi- 
dent; William M. Fitch, Vice President and Farm Loan Officer; R. F. MeNally, 
Vice President; Charles F. Herb, Vice President; James E. Brock, Secretary; 
John R. Longmire Bond Officer; George Kingsland, Real Estate Officer; Frank 
C. Ball, Safe Deposit Officer; Thomas J. Kavanaugh Manager Credit Depart- 
ment; Hord Hardin, Assistant Executive Officer; Henry C. Ibbotson, Assistant 
Secretary; C. H. Turner, Jr., Assistant Secretary; E. J. Kropp, Assistant Secre- 
tary; R. W. Fisher, Assistant Secretary; Edward A. Haight, Assistant Secretary; 
A. H. Roudebush, Assistant Trust Officer and Assistant Counsel; Jesse H. Kee- 
baugh, Assistant Trust Officer; Fred. A. Gissler, Assistant Trust Officer; Walton 
W. Steele, Assistant Farm Loan Officer. 
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BUILDING A BANK’S BUSINESS. 


Ep1Tor’s NOTE:—Mr. Ellsworth has on several occasions, talked at bankers meet- 
ings within the past few years upon this subject, and what he has said is not only in- 
teresting but instructive for he is one that has demonstrated that banks can talk to the 
people through the columns of the papers as well as orally, if they will devote a little 
time and thought to the preparation of matter that goes into the papers. 

In an address before Utica (N. Y.) Chapter of the American Institute of Bank- 
ing, February Ist, 1916, Mr. F. W. Ellsworth, Publicity Manager of the Guaranty 
Trust Company of New York, spoke in part as follows: 

‘* Every bank possessed of a proper ambition desires to grow. Every banker 
who has red blood in his veins wants his institution to grow. It is a well known 
fact that in these days of keen competition a business must either go forward or 
backward. It is practically impossible for it to stand still. Contrary to the old- 
fashioned idea, the banker of today realizes that in order toe secure new business 
he must indicate a desire for new business, and so today all up-to-date banking 
institutions are constantly seeking methods for developing their growth. 

‘* In discussing this subject I am going to assume that we are all agreed that the 
very best method employed to attract and hold new business is personal work. 
I believe there is no doubt that practically all banking institutions that have shown 
development and growth have been able to develop and grow because of the 
personal work of their officers and directors. Manifestly, however, for various 
reasons, these men cannot devote a considerable portion of their time to the secur- 
ing of new business, hence it is necessary to find some substitute for personal work. 
The experience of numberless institutions has demonstrated that the only sub- 
stitute for personal work is what is generally known as advertising. This being the 
ease, the first problem by which we are confronted is—how to advertise. 

‘* Naturally, the best substitute for personal work is the personal letter, and the 
more personal and human the letter can be made—other things being equal—the 
better will be the results obtained. But here again there is a limitation to the 
number of people that can be reached, and so a substitute for the personal 
letter must be secured. Thus we come naturally to a consideration of general 
advertising.” 

Here Mr. Ellsworth entered into an exhaustive discussion of direct advertising, 
represented by booklets, pamphlets, enclosure cards, etc., and indirect advertising, 
exemplified by continuous and systematic newspaper publicity. 

In conclusion Mr. Ellsworth said: ‘‘ The banker should have no more difficulty 
in talking to the people of his town through the columns of the newspaper than he 
has when he talks with them orally face to face. And if he does this and continues 
it week after week and year in and year out, experience has proved time and again 
that his bank will grow and continue to grow.” 





AMERICAN BANKER’S CONVENTION. 


The Missouri Bankers Association through its genial secretary, W. F. Keyser 
and its President W. C. Gordon have sent the following letter to the members of 
their association. 

In selecting Kansas City as its next Convention City, the American Bankers 
Association paid a high compliment not only to Kansas City, but to the State as 
well—a compliment in which bankers throughout Missouri will share. Therefore, 
on the occasion of this great convention next September the Missouri Bankers 
Association desires to cooperate with the bankers of Kansas City in extending to 
visitors from other states a royal welcome and in according them every comfort and 
convenience during their visit. 

Few cities are, proportionately, as well supplied with first class hotel facilities 
as Kansas City is, but it would be a physical impossibility for the two headquarters 
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hotels, the Baltimore and the Muehlebach, to accommodate all that attend the 
Convention. No city has ever been able to do this, even where the attendance 
was much smaller than is anticipated on this occasion. Realizing the difficulties 
that confront the local hotel committee in their desire to please all applicants for 
reservation, the Council of Administration of our Association, at its meeting of 
January 20th, unanimously voted that Missouri bankers be requested to refrain 
from unduly pressing their own wishes in the matter of superior hotel aceecommoda- 
tions. Kansas City has a number of good hotels aside from the two that have been 
designated as headquarters, and ample accommodations will be available. It is 
simply requested that those who attend the meeting from our own state cooperate 
with the Kansas City bankers, and particularly the hotel committee, by accepting 
assignments at the auxiliary hotels when necessary to do so for the convenience of 
visitors from other states. 


NATIONAL BANKS TO BE GIVEN POWER TO OPERATE 
BRANCHES. 


Recommendation has been made to Congress, by Comptroller Williams for 
a change in the National Bank Law that will permit National Banks to operate 
branches within the city or country lines where the bank is situated. The follow- 
ing is the Comptroller’s recommendation: 

“National banks, with the approval of the Conptroller of the Currency, 
shall be allowed to establish and maintain branches within certain limits—for 
example, within city or country lines, but not without the boundaries of the 
State in which the parent bank may be located, and if such State be partly with- 
in one Federal reserve district and partly in another Federal reserve district 
such branches shall be established only in that portion of the State which is in 
the same Federal reserve district as the parent bank. No national bank to be 
permitted, however, in this country, to have more than twelve branches. The 
capital of the parent bank to be increased, with the establishment of each branch 
in the town in which the bank is located, in an amount equal to not less than 
50 per cent of the minimum capital which would be required for the organization 
of a national bank in the city wherein the parent bank is located, and the capital 
of the parent bank shall be increased, with the establishment of each branch 
outside the city where the parent bank is located, in an amount equal to the 
capital now required by the National Bank Act for the organization of a national 
bank in the place where the proposed branch is to be located.” 

Mr. Williams also proposed that branches should be permitted in Alaska 
and other insular possessions of the United States, although not under the same 
restrictions as domestic branches, but as branches in foreign territory. 


A. H. ASELTINE 


Mr. A. H. Aseltine, who for the past seventeen years has been connected with 
the Commercial and Financial Chronicle, as traveling representative, has re- 
signed this position to accept a position with the well known banking house of 
N. W. Halsey & Co., 49 Wall Street, New York. 

During the time Mr. Aseltine has been with the Chronicle, he has made an 
extensive acquaintance in all parts of the country having visited all the principle 
cities in the United States, and many of the medium sized cities, once or twice 
a year, and it is safe to say that he enjoys as extensive acquaintance among 
bankers as any other one man in the country. 

Mr. Aseltine has not only made acquaintances but friends and hosts of them, 


representing as he did the leading financial paper in this country if not in the 
world. 
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THE FIFTH AVENUE BANK OF NEW YORK. 


At the annual meeting of the stockholders of this bank, held on January 11th, 
1916, the following named gentlemen were elected directors of the bank for the 
ensuing year: Messrs. Gardner Wetherbee, A. S. Frissell, John D. Crimmins, 
James G. Cannon, Thomas S. Van Volkenburgh, William H. Porter, B. H. Fancher, 
Henry R. Ickelheimer, Howard C. Smith, Cornelius N. Bliss, Jr., Alfred E. Marling, 
and Theodore Hetzler. 

At a meeting of the Board of directors held January 13th, Mr. A. S. Frissell 
declined re-election as president, and was unanimously elected chairman of the 
board. Mr. Theo. Hetzler was elected president, and Mr. B. H. Fancher, vice- 
president. 

On February 2nd Mr. Frissell was given a pleasant surprise. Without warning 
he was called to the assembly room of the bank where he found the entire staff 
gathered. Mr. Arthur Taylor, who has been in the employ of the bank since it 
started, presented to Mr. Frissell on behalf of the staff, a handsome gold watch 
and an engrossed memorial as a token of the good feeling that has so long existed 
between himself and the clerks. In making the presentation, Mr. Taylor said: 

“* Forty years ago a new bank was started in the residence district of New York. 
You were its first cashier. Begun as an experiment, it has grown and prospered 
amazingly. In the making of its notable history you have had an important part 
and have shared the high rewards. Now a new office has been created, higher in 
rank than the presidency you have held so long, and we, your humbler associates 
in the work of the bank, find it a fitting occasion to express our regard for you and 
to tender to you a slight token of our esteem. 

“We rejoice that in arriving at this new distinction no pride or elevation of spirit 
will mark your demeanor. Modest and unassuming always, you are one of those 
rare men whom success does not spoil. 

“Tt is fitting that younger hands should now be called to help you and to learn the 
duties which some day you must lay aside, but we are glad indeed that you have 
decided to remain active among us, and we trust that many a long year may pass 
before we are called upon to say good-bye to our friend, A. S. Frissell.”’ 


Mr. Frissell in expressing his thanks, said he appreciated the cooperation of the 
clerks, but more than all was glad to have worked with them, not only for the bank 
but for the higher aim—their own cultivation and the elevation of their ideals. 

Mr. Frissell represents the best type of American banker. He began his banking 
experiences in Poughkeepsie in 1862. Later he entered the employ of the Importers 
and Traders National Bank of this city, and when the Fifth Avenue Bank was 
started in 1875, he became its cashier. In 1885 he was elected president of the 
bank, which position he held until January of this year, when he was made chairman 
of the board. In 1907 he was chosen by Governor Hughes as a member of the 
commission to revise the banking laws of the State. He is a public spirited citizen, 
taking an active interest in all matters relating to public welfare, being especially 
interested in social service and education. He was for many years connected 
with the Civil Service Reform Association and became a member of the Board of 
Education under Mayor Low. 

Mr. Frissell says he has no intention of retiring from active business, but intends 
to devote all of his time to the affairs of The Fifth Avenue Bank. 


SIXTH ANNUAL TRUST COMPANY BANQUET. 

The sixth annual banquet of the Trust Company Section will be held at the 
Waldorf Astoria, February 25. 

Heretofore this function has taken place in May, immediately after the Spring 
meeting of the A. B. A. Council, but it was decided by the executive members of 
trust company section to hold it this year in February. 

Mr. Nicholas Murray Butler and Mr. Howard Elliott are to be the principal 
speakers. 

Mr. Philip Babcock the Secretary says the attendance will be very large, 
probably seven hundred, which figure was nearly reached last year. 





RESERVED AGENTS APPROVED IN JANUARY 


RESERVE AGENTS APPROVED IN JANUARY. 


The following banks were approved as Reserve Agents in January: 

Chatham & Phenix National Bank, New York, for Commercial Nat. Bank, 
High Point, N. Car. 

Continental & Commercial National Bank, Chicago, Ill., for Farmers & 
Merchants Nat. Bank, Jefferson, Iowa; First Nat. Bank, Beresford, S. Dak. 

First & Security National Bank, Minneapolis, Minn., for First Nat. Bank, 
Bagley, Minn. 

Hanover National Bank, New York, for Bristol Nat. Bank, Bristol, Conn. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, New 
Hampton, Iowa; Sioux Falls Nat. Bank, Sioux Falls, S. Dak.; First Nat. Bank, 
Paragould, Ark.; Commercial Nat. Bank, Waterloo, Iowa; Nat. State Bank, 
Burlington, Iowa. 

National Bank of Commerce, New York for Citizens Nat. Bank, Whitney, 
Tex. 

Peoples National Bank, Pittsburgh, Pa., for McDowell Nat. Bank, Sharon, 
Pa. 

Third National Bank, St. Louis, Mo., for Lumberman’s Nat. Bank, Houston, 
ex. 


BOOK REVIEW 


CHARLES N. Fow.LerR ON NATIONAL IssvgEs. 


We are reminded that the presidential canvass has begun, by the issue from 
the press of Harper and Brothers, of a work of 430 pages upon “ The National 
Issues of 1916.’’ The author is the Hon. Charles N. Fowler of Elizabeth, N. J., 
member of Congress from New Jersey, 1895-1911, and eight years chairman of 
the House Committee on Banking and Currency under the Roosevelt and Taft 
administrations. It is dedicated to the young men of the Republic and the 
eause of Republicanism. 

The work includes a wealth of valuable material with reference to the pur- 
poses of partisan acts of Congress, the course of party leaders and their opinions. 
The subjects are discussed under five chapters The Flag and The Nation, Lincoln 
and Nationality, On a Tariff Commission, An American Banking System and 
An American Merchant Marine. 

Mr. Fowler’s opposition to the Federal Reserve system is elaborated in a 
series of interesting calculations of the resulting loss of profits to member banks 
and a comparison of the Federal Reserve System with banking systems in 
Europe. So far, Republican interest has not developed beyond criticism of 
defects capable of being remedied by amendment of the Act. The plan which 
Mr. Fowler characterizes as a failure, will require at least two years operation 
to demonstrate the correctness of his assertion. 

The interest of politicians will center in the discussion of problems of economic 
efficiency in men, production, commerce and banking, under government regula- 
tion, urged by the writer. He appears to favor the militant proposals of ex- 
president Roosevelt to unite the great corporation interests of the country under 
Federal direction for the development of new markets for the products of the 
United States, the protection of American commercial interests by a greater 
navy and better preparations against the emergency of invasion of American 
interests and territory. Notwithstanding such policies are a part of the programme 
of President Wilson, Mr. Fowler evidently deems him incompetent,. or at least 
lacking in virility of purpose, to enforce them beyond the stage of campaign 
issues, because of what he describes in the single word that decorated the walls 
of Belshazzer’s feast; ‘““‘Tekel.”” That was translated: “Thou art weighed in 
the balance, and thou art found wanting.’”’ Published by Harper & Brothers, 
New York City. Price, $1.50. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the week ending February 6, 1915, and February 5, 1916, respec- 
tively, together with a computation of the proportionate increase or decrease of deposits for the 
year: 


Loans and Loans and 


Legal Net Legal Net 


BANK. 


Members of Federal 
Reserve Bank. 

Bank of N. Y.N. B.A... 

Merchants’ National.... 

Mechanics & Metals Nat 

National City 

Chemical National 


Atlantic National 

Nat. Butchers & Drovers 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phoenix Nat. 


Hanover National....... 
Citizen’s Central Nat.... 
Market & Fulton Nat.. 
Importers & Traders N at 
National Park. . 


East River National... .. 
Second National 

First National 

Irving National.. 

N. Y. County National. 


Chase National......... 
Lincoln National 
Garfield National....... 
Fifth National 

Seaboard National 


Liberty National.. 

Coal & Iron National. 
Union Exchange Nat.. 
Nassau Nat. Bank Bklyn 
Broadway Trust Co 


State Banks not 
Members of Federal 
Reserve Bank. 
Bank ofthe Manhattan Co. 
Bank of America........ 

Greenwich 
aig Pc wrand asl 
People’s 


Metropolitan Bank...... 
Corn Exchange 

Bowery. . edo 
German- American. uae 
Fifth Avenue 


German Exchange. . 
Germania 

Bank of the Metropolis.. 
West Side Bank 

N. Y. Produce Exchange. 
State Bank 


SE ee” 


Discounts 
Average, 
1915. 


$26,922,000 
23,162,000 
90,972,000 
217,323,000 


34,956,000 


87,395,000 
23,678,000 
8,769,000 
29,192,000 
103,492,000 


1,840,000 
15,527,000 
119,185,000 
47,230,000 
10,081,000 


122,900,000 
14,400,000 
8, 103,000 
4,212,000 
24,963,000 


27,788,000 


Discounts 
Average, 
1916. 


$35,292,000 
33, 316, 000 
124, 485,000 
380, 877,000 
36,209,0 00 


11,429,000 


56,831,000 
125,317,000 


14,733,000 
4,602,000 


21,492,000 


Deposits 
Average, 
1915 


$24,178,000 
21,145,000 
89,641,000 
268,986,000 
28,292,000 


36,858,000 


91,902,000 
22'143,000 

8,852,000 
25,593,000 
98,986,000 


1,963,000 
13,592,000 


29, 826, 000 
29,357,000 


14; 155, ,000 


45,800,000 
29, 945, 000 
10; 832, 000 
4,995,000 
2,405,000 


10,872,000 


18,692,000! 
.1$1,585,060,000!$2,275,900,000)$1, 637,605,000!$2, 504,369,000 


Deposits 
Average, 
916. 


$33,139,000 
33,676,000 
149,926,000 
461,445,000 
32,603,000 


12,673,000 
1,767,000 
91,989,000 
252,908,000 
60,119,000 


144,461,000 
28,064,000 
10,519,000 
32,068,000 

149,620,000 


10, 434, 000 


225,464,000 
18,190,000 
9,848,000 
4,864,000 
42'882,000 


61,439,000 
8,952,000 


20,092,000 


62,160,000 
37,841,000 
11,918,000 
4,732,000 
2:722,000 


10,104,000 
96,766,000 
3,375,000 
5,764,000 
18,255,000 


Deposits 
Per Cent 


of 
Inc. Dec. 





